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HEARING ON THE COMMISSION ON EDUCATION
OF THE DEAF AND SPECIAL EDUCATION PRO-
GRAMS

WEDNESDAY, MARCH 30, 1988

U.S. HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON SELECT EDUCATION,

COMMITTEE ON EDUCATION AND LABOR,
Washington, DC.

The subcommittee met, pursuant to notice, at 9:28 a.m., in room
2261, Rayburn House Office Building, Hon. Major R. Owens [chair-
man of the subcommittee] presiding.

Members present: Representatives Owens and Bartlett.
Staff present: Maria Cuprill, staff director; Laurence Peters, leg-

islative counsel; Pat Laird, legislative analyst; Bob Tate, legislative
analyst; Jillian Evans, committee clerk; Gary Granofsky, research
assistant; and Sally Lovejoy, minority legislative associate.

Mr. OWENS. The hearing of the Subcommittee on Select Educa-
tion will please come to order.

Earlier this month, a remarkable event happened which has cre-
ated an ideal atmosphere for this hearing, the movement of stu-
dents, faculty, and staff of Gallaudet University against an en-
trenched philosophy that deaf people were not capable of governing
their own programs. Their board of trustees, repeating history, se-
lected a hearing president with no background in education of the
deaf cr knowledge of sign language.

The students, faculty, and staff were told that "since the univer-
sity is an excellent institution, regularly producing outstanding
graduates, it is only a matter of time until the school has a deaf
president." Officials were saying, as they have before, that now was
not the time.

At one point in American history, black people were also told
that now was not the time to demand an end to racial discrimina-
tion, and the great civil rights leader, Dr. Martin Luther King, Jr.,
countered with the following statement: "When you are forever
fighting a degenerating sense of `nobodiness,' then you will under-
stand why we find it difficult to wait."

For too long, our society wrongly perceived thor the deaf and
disability communities as- "nobodies' incapable of -uming leader-
ship roles, even in their own institutions. Understandably, the Gal-
laudet community found it difficult to wait for the selection of a
deaf president to head the leading educational institution for deaf
people. As a statement by the Gallaudet Deaf President Now Coun-

(1)
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cil put it, the issue was "not simply a college hiring decision but a
statement for deaf people throughout the nation and the world."

The concerns of our first two panels are closely related to this
profound statement of 4 eat' people. Our remaining panels will
expand in scope to cover a broader range of programs for persons
with disabilities.

The year 1975 marked a revolutionary change in the history of
American education and disability policy. Our nation realized that
education for children with handicaps was inferior to that of non-
handicapped children and educationally and socially ineffective if
not positively harmful to the development of children with handi-
caps.

We created a new Federal policy which guaranteed all children
with handicaps the right to a free appropriate public education
and, to the maximum extent appropriate, that that education
should take place with their non-handicapped peers.

In order to more effectively implement these principles and as a
means of protecting and making meaningful these rights, we re-
quired that the educational program for each child should be writ-
ten on the basis of that child's need, and we installed a due process
procedure providing recourse for grievances. Congress and the De-
partment of Education developed a set of standards and require-
ments that would enable the Federal Government to effectively
oversee the implementation of this new policy.

One day in the not so distant future, we may well look back to
the recent events at Gallaudet as a watershed mark in the history
of education for deaf people. It seems appropriate at this time both
to review the assessment and recommendations offered by the
Commission on Education of the Deaf and to review also the effec-
tiveness of the Federal monitoring system intended to make mean-
ingful the rights established in law in 1975.

As with many of our oversight hearings on the activities of
OSERS units like OSEP, our paramount concern is for those who
are serviced by the unit in question. In this case, it is the 4.2 mil-
lion young people with handicaps across the nation and their par-
ents who depend on OSERS to monitor and review the States' edu-
cational efforts on their behalf.

OSERS' responsibility to review State programs to determine
their compliance with Public Law 94-142 is the cornerstone for the
protection of all children with handicaps. This requirement is de-
signed to ensure that the State education agencies have fulfilled
their responsibilities to serve children and youth with handicaps.

The second part of today's oversight effort will examine the effec-
tiveness of this effort.

I yield to Congressman Bartlett for an opening statement.
Mr. BARTLETT. Thank you, Mr. Chairman.
Welcome to the Congressional committee. I know a little bit of

sign. That is all I know. [Applause.]
I have been practicing that all week.
I am especially pleased to be here today and want to welcome all

o the witnesses and thank Chairman Owens and his excellent staff
for a very well rounded and complete panel of witnesses as we
enter into this phase of our hearings.
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The witnesses today are appearing before the subcommittee to
discuss the Corr ission of the Deaf report entitled, "Toward a
Quality Educatit...1 of the Deaf" and to review the monitoring
system in early intervention and preschool programs under the ju-
risdiction of the Office of Special Education. We have a full day
ahead of us.

I particularly want to welcome Irving King Jordan, the newly
appointed and first deaf president of Gallaudet University and
Greg Filibok, President of the Gallaudet Student Government. I
congratulate both of you, as the chairman did, in reaching the
goals that you set for the university.

In addition to Dr. Jordan's appointment, the Chairman of the
Board of Trustees is deaf, and the Board has agreed to review the
issue of having the majority of the Board members be hearing im-
paired. Through your leadership and the support of the deaf com-
munity nationwide, these achievements were made without Con-
gressional intervention, and we are proud of you.

I do commend the commission members and their staff on com-
pleting this report on time and within the budget and according to
the mandate:; set by Congress. This report will provide the Con-
gress with the information that we need to develop legislation that
will address the specific educational needs of the hearing impaired.

Of particular interest to me is the need to increase the literacy
rate among deaf adults and strengthening educational and voca-
tional outreach services to low achieving deaf adults. Seventy per-
cent of hearing impaired high school graduates cannot attend a
post-secondary educational institution because their reading levels
are still at a second or third grade level. This is unacceptable; it
has to change.

Of the remaining 30 percent who do go to college, '70 percent
drop out. Outreach services are essential to serve this population so
that they can obtain competitive employment. I want to explore
the commission's recommendations on outreach services and con-
tinued adult education during this hearing.

The second part of the hearing today will look at the monitoring
system of Public Law 94-142 by the Office of Special Education. I
believe that monitoring by the Department has improved since re-
visions were made in the system in 1985, but there are still im-
provements to be made.

I want to explore at this hearing and subsequently how the Fed-
eral Government can work with the States to shorten the time it
takes to complete the process and improve the communication be-
tween States and the Department during the process. This hearing
should focus on what changes can be made so that the best educa-
tion can be provided to handicapped children.

We approach Public Law 94-142 today with an understanding
that it works and it works rather well, and it is a major step for-
ward from what we used to have prior to Public Law 94-142, but
we also approach it with an understanding that the status quo can
always be improved.

I recall my first introduction to that subject, although I had been
working with and familiar with Public Law 84-142, when I came
on the committee in 1983. I attended a large banquet in Washing-
ton commemorating one of the anniversaries of Public Law 94-142,

7



4

and I sat with a group of parents and special education teachers at
a table at the breakfast. As we talked over breakfast, I filled up
three index cards front and back with suggestions and, in some
cases, insistent demands for how to improve the workings of Public
Law 94-142, and then we settled back to hear the speeches.

For the next 30 minutes, we heard that Public Law 94-142 was
absolutely perfect and that nothing should ever be changed, not so
much as a semicolon. We all applauded and got up to leave but not
my table. I made theth sit and explain to me the disparity between
what I had just heard informally and then formally.

They said, and it is accurate, that there is always a need to make
sure that we hold onto the gains that we have as we set out to im-
prove and make new gains for the future. I think that is correct,
but I don't think it is a reason not to try to improve the status quo.

In addition, I will be interested in hearing the status from the
Assistant Secretary on the early intervention and preschool pro-
grams. These programs, created by this subcommittee, are essen-
tial. The Federal programs were created by this subcommittee. We
were following the lead of a number of pioneering States that were
ahead of us. These programs are essential in providing services to
infants, toddlers, and preschoolers so that when they enter school,
their special education needs will be less.

In my own State of Texas, the Federal early intervention pro-
gram has had a tremendous and positive impact, providing some $3
million for direct services and creating 1,000 new slots for infants
in just the first year of operation. I want to find out if other States
are having similar results and if families of handicapped infants,
toddlers, and preschoolers are benefitting from these programs.

I have met and visited with a number of these children who have
had the benefit of early childhood intervention, and one can mark-
edly see the progress and see the difference that it has made in
their lives.

So, I thank the chairman for holding these extensive oversight
hearings and look forward to hearing the testimony today provided
by our expert witnesses.

Thank you, Mr. Chairman.
Mr. OWENS. Thank you, Mr. Bartlett.
For our first panel, we are pleased to welcome three members of

the Commission on Education of the Deaf, Mr. Frank Bowe, chair-
man of the Commission; Mr. Bill Gainer, a member of the Commis-
sion; and Mr. Henry Klopping, a member of the Commission.

Gentlemen, please be seated.
We have a copy of your joint testimony, and your prep: red state-

ment will be inserted into the record immediately following your
oral presentation. Please feel free to elaborate as you see fit but try
to confine your remarks to no more than about 7 minutes each.

Mr. Bowe.

STATEMENT OF FRANK BOWE, CHAIRMAN, COMMISSION ON
EDUCATION OF THE DEAF, ACCOMPANIED BY BILL GAINER,
COMMISSION MEMBER; AND HENRY KLOPPING, COMMISSION
MEMBER

Mr. BOWE. Thank you, Mr. Chairman.

8
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The Commission appreciates the opportunity to testify this morn-
ing.

I want to begin by elaborating on some comments that both of
the members of the Subcommittee made in your opening com-
ments. In fact, I think both of you referred to the new develop-
ments at Gallaudet and the emergence of deaf leadership.

The Commission itself was appointed by the Members of the
House, the Senate, and the President, and two-thirds of us are deaf
or hearing impaired. Our top two staff po. *':.ions, our staff director
and our counsel, both are deaf. We believe this is an indication of
Congressional interest in the proposition that people who are deaf
can lead and take responsibilities for programs affecting their lives.

The important point now for the subcommittee is that this emer-
gence of leadership by people who are deaf should not stop with
Gallaudet. It should be exemplified in government programs if
there are offices with responsibility for implementing programs
connected with deafness.

I believe very serious efforts should be made to appoint people
who themselves are deaf to lead those offices. We are not seeing
very much of that. Government has not taken much of a lead.

Programs other than Gallaudet often have leaderships very
much like Gallaudet's old leadership. The movement must not stop
now.

Both of you made reference to literacy, reading levels, quality. I
would like to comment briefly on those.

First of all, we found that captioning has a major potential for
improving literacy, reading levels, and general education and en-
tertainment by people who are deaf, by very young children who
have normal hearing but ara just learning to read, by senior citi-
zens whose hearing is beginning to deteriorate, by people from for-
eign countries who have just come into this one learning English as
a second language.

Captioning has a vast social potential for eradicating illiteracy in
our country and should be used that way. It is not of benefit only
to someone like myself who cannot hear the television set.

To advance that, the Commission made a number of strong rec-
ommendations. I would like to mention a few.

First, it is technologically possible for decoders, meaning the
technology that receives the captioning and displays it on a televi-
sion set, to be built into the TV set itself at very minimal addition-
al cost. If that were done, you would have the decoder capability in
most American family homes within a few years.

Parents would be able to turn on the captioning so their young
children would learn to read English. Older people living alone
would be able to turn it on to enjoy television, and people who are
immigrants or just learning English as a second language would be
able to use that technology, because it would already be in their
homes.

We are strongly recommending this.
We also are very strongly recommending that the Federal Gov-

ernment assume leadership in increasing the availability of cap-
tioning. Less than about a third of major television network pro-
grams now are captioned. I cannot consider that to be enough.

9
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We would recommend what we call a Corporation for Closed Cap-
tioning, CCC. We believe it should be an entity tnat would not
itself perform captioning but, rather, would support captioning and
advance the state of the art. We have had some informal discus-
sions with the Corporation for Public Broadcasting, CPB, and we
are very interested in the work they have done to date. The corpo-
ration has a perfect structure for what we are looking for.

It does captioning already. It works with commercial as well as
with public television stations, and it does use private funding as
well as government funding.

We have been told by the leadership of the Corporation for
Public Broadcasting informally that they are very intrigued by our
recommendations on captioning. If this subcommittee would want
to discuss with your counterparts on the committee authorizing the
Corporation for Public Broadcasting about assuming some of these
roles, we believe that would be entirely appropriate. We would rec-
ommend that you do so.

I think Mr. Bartlett mentioned early intervention. The Commis-
sion was not satisfied with the quality of education for children
who are deaf. It is a well known fact that in deafness, the earlier
you intervene and teach language, the more successful the child
will be.

We have very high hopes for Part H of Public Law 99-457, the
early intervention program, but it is not enough, and we believe
that, as good as Public Law 94-142 has been, it limits the ability of
the Federal Government to encourage quality in special education.
That is particularly true because the courts have ruled that "ap-
propriate" in a free appropriate public education means a minimal-
ly acceptable quality of education. It means a Chevy, not a Cadil-
lac.

We believe that people with disabilities in this country have a
right to expect quality in education. Therefore, we have recom-
mended that the Congress now take a look at the possibility of
going beyond 142 in saying it is time now for quality in special edu-
cation areas.

Mr. Chairman, one example of quality we found was from some
students who came to us from the Lexington School for the Deaf in
your district, and the students represented many minority groups,
and they were doing very well despite the dual handicap of minori-
ty group status and deafness. More of that needs to be done. They
need to be given the tools to succeed in society.

I want to add that Mr. Bartlett's leadership on SSI, supplemental
security income, is something that we did look at, and the Commis-
sion is concerned about possible problems. When SSI is provided to
children whp are students at residential schools, there does seem to
be some problem in motivation and some problem with the conflict
between the desire to succeed in school and the desire to receive
what the Federal Government and the States are offering them for
nothing.

A number of school superintendents and parents and teachers
told us that they believe that their children were being harmed.
We believe solutions are possible, and we would hope that this
issue will be studied in greater detail.
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I am accompanied today by two very distinguished gentlemen
who served with me on the Commission. To my left is Dr. Henry
Klopping who is the vice chairperson of my Commission and served
on the Pre-College Committee. I would like to allow Dr. Klopping
to talk to you now about our pre-college recommendations.

Dr. Klopping?
Mr. KLOPPING. Thank you for giving me the opportunity to sum-

marize some of the critical issues which serve as the basis for our
recommendations at the pre-college level. The issues and concerns
regarding infant through high school education of deaf children re-
ceived more attention from parents, deaf consumers, professionals,
and interested persons than any other issues faced by this Commis-
sion.

The first issue is that of appropriate education. Despite the Edu-
cation of the Handicapped Act, we heard from hundreds of parents
and educators who told us that many children who are deaf do not
receive special education and related services appropriate to their
unique needs.

The low incidence of deafness coupled with its unique ramifica-
tions means that the needs of these children are easily and fre-
quently neglected.

The common sense solution for remedying past negligence re-
quires, logically enough, that persons responsible for designing in-
dividualized education programs take into consideration factors
such as the deaf child's severity of hearing loss; potential to use re-
sidual hearing; academic level and learning style; communicative
needs and preferred mode of communication; linguistic, cultural,
social, and emotional needs; placement preference; individual moti-
vation; and family support.

Perhaps the issue that attracted the most attention of the Com-
mission was that of least restrictive environment. This problem
that has arisen related to the EHA is the widespread misinterpre-
tation of least restrictive environment concept. Too often, deaf chil-
dren have been placed in improper educational settings because
educational agencies have prioritized placement with non-handi-
capped students in the least restrictive environment above place-
ment which is re.st appropriate for the individual child.

These priorities must be reversed, and the Department of Educa-
tion should emphasize appropriateness over least restrictive envi-
ronment by issuing guidelines and standards for exceptions to the
least restrictive environment requirement and a policy interpreta-
tion that that removal from the regular classroom does not require
compelling evidence.

Children who are deaf need accurate educational evaluation and
assessment by professionals who understand their unique needs
and can communicate effectively. Parents with deaf children need
assistance from educational agencies to remain informed about all
educational placement options for their children.

Although Public Law 94-142 was supposed to give parents more
rights, we heard much testimony that would indicate that parents
of deaf children have less rights than before Public Law 94-142 in
making decisions about their child's education. In educational
placement decisions, parents ar,I often treated as limited partners,
not as equal partners, as the law suggests. Many of them are not
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informed of all placement options available to meet their child's
unique needs.

The Department of Education should issue a policy that requires
school personnel to inform parents of all options in the continuum
of alternative placements during each IEP meeting.

Special schools or classes for deaf students need program stand-ards by which to assess their ability to meet deaf students' needs.
The Department of Education can take action, as recomhiended in
our report, to meet those basic needs.

Moreover, as Dr. Bowe stated, a quality in deaf education bill
should be approved by Congress to provide incentives to enhance
the quality of services to students who are deaf. Public Law 94-142
provided access to education. Now in the time and the era of excel-
lence in education movement, it is time for Congress to pass a qual-ity in the deaf education act.

With regard to language acquisition, most ,thildren who become
deaf before acquiring spoken language experience serious difficul-ties and delays in acquiring English language skills. The child
without a strong language and rimmunication base faces barriers
that often lead to further educational problems.

For example, the educational system has not been successful in
assisting the majority of students who are deaf to achieve reading
skills commensurate with those of their hearing peers. Thus, lan-guage acquisition must be a top priority in federally funded re-search.

The native language of many persons who are deaf, American
Sign Language, or ASL, also plays a vital role in the education of
many children who are deaf. However, a bureaucratic gap existsbetween the protection afforded to members of minority groupswhn i!se a language other than English and the protection granted
to students who are deaf who use ASL.

The Department of Education has not recognized ASL as one ofthe native languages for the purposes of the Bilingual Education
Act. Thus, deaf children have not had access to many of the pro-
grams which could potentially benefit them.

The Department of Education should take positive action to en-courage practices under the Bilingual Education Act to seek to en-hance the quality of education to limited English proficiency chil-
dren whose native language is ASL.

We also took a look at the Kendall Demonstration Elementary
School and the Model Secondary School. These were originally es-tablished at Gallaudet University as model pre-college programs to
prepare deaf students for advanced study and to stimulate program
improvement nationwide. However, many elementary and second-ary programs nationwide are now successfully preparing academi-
cally oriented deaf students for advanced study.

Educators currently state that they need programs and productsdirected toward other special subgroups within the deaf student
population. These subgroups include students who have secondaryhandicaps, who are lower achieving academically, who are from
non-English speaking homes, and who are members of minoritygroups.

12
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The Congress should therefore amend the Education of the Deaf
Act to set priorities at KDES and MSSD which are congruent with
current needs.

Finally, strategies to prevent and identify hearing losses can be
dramatically improved. This can be accomplished through the es-
tablishment of a national institute on deafness and other communi-
cation disorders within the National Institutes of Health to provide
an essential research base to investigate the causes, diagnosis, de-
tection, prevention, control, and treatment of hearing impairments.

Simultaneously, the Department of Education, in collaboration
with the Department of Health and Human Services, can issue
guidelines to assist States in implementing improved screening pro-
cedures which would allow up to 75 percent of newborn babies with
severe hearing impairments to be identified at an early age.

With respect to post-secondary education, Bill Gainer's commit-
tee led an extensive effort by the Commission to examine the prob-
lems and to propose solutions. I will now turn the chair to him.

Mr. BOWE. Thank you.
Mr. Chairman, I would like to introduce the Chairperson of our

Post-secondary Committee. His name is Mr. William Gainer.
However, before I do, he has just handed me a report which I

would like to quote from briefly. It is issued by the Corporation for
Public Broadcasting as their 1986 annual report called, "A Report
to the People: Twenty Years of Your National Commitment to
Public Broadcasting, 1967-1987."

On page 76, it says, "for hearing impaired television viewers,
public television offers closed captioning. CPB's policy is that all
appropriate CPB funded programming be captioned. CPB matching
support was responsible for captioning more than 1200 hours of tel-
evision programming in fiscal year 1986, 20 hours of captioned pro-
grams per week. This included 40 new programs plus public televi-
sion staples like American Playhouse, Reading Rainbow, and all
children's educational and new instructional television services.
The Annanberg Corporation for Public Broadcasting project also
captions its television based courses."

We will be happy to provide the subcommittee with this general
information on our work with the corporation.

I now give you Mr. Gainer who headed our Post-secondary Com-
mittee.

Mr. GAINER. Mr. Chairman, Mr. Bartlett, our committee looked
at an extensive amount of material and spoke with a large number
of witnesses before our various meetings looking at this question of
post-secondary education. I think the good news is that over the
last 20 years since the Babbidge report was published, there has
been a significant and really remarkable gain in post-secondary
education for deaf students.

At the time of the Babbidge report, there was really only one in-
stitution, Gallaudet of course, which was specialized and served
deaf individuals. Today, as a result of the Congress' efforts in fund-
ing post-secondary programs and in the Rehabilitation Act, section
504, there are now 150 institutions that serve deaf students, and, as
of the most recent date, there are 7,000 post-secondary students en-
rolled.

1 r)1v
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That is a remarkable change from perhaps 300 student., 20 years
ago.

Hcwever, some of the 504 programsand, in s' me ways, some of
the post-secondary programs funded by the Cong ass itselfare not
at a point where we think it is time to relax an rest. The Federal
structure consists of basically six programs: the four post-secondary
regional programs which are located around the country, Gallau-
det, and NTID.

Although Gallaudet and NTID receive what we would consider
adequate funding to provide the full range of services needed for
t ir students and those are excellent programs, the post-secondary

gional programs are stretched pretty thin. They get about $2 mil-
,on out of the $73 million in Federal funding. They often have dif-

ficulty providing all of the services that they believe are necessary,
and tc do so, they very often have to turn down students that
would .ike to attend those regional programs.

What that means is that students do not have the access to edu-
cation Rhin a reasonable distance of their homes. Many of the
witnesses we talked to assured us that students very often want to
stay within a reasonable number of miles from their homes, as we
know hearing students do.

The other problem we found is that you have very different pro-
grams around the country. A student who wants to pursue voca-
tional education has an excellent program in the Minneapolis/St.
Paul area, but if they want a four-year baccalaureate program,
they have to travel to the East Coast or the West Coast, and you
find other problems with the kind of programs that are available to
people around the country.

So, one of our major recommendations is that those post-second-
ary programs that are funded by the Federal Government be ex-
panded to cover a full range of vocational, two-year, and four-year
baccalaureate programs in each region of the country and that ad-
ditional funding be provided to make that possible and to make it
possible for those centers to serve a larger number of students.

I might note that they have a much lower per capita cost than
the national NTID and Gallaudet programs because they receive a
fair amount of State funding because of their parent institutions.

Even more importantand both of you alluded to itis the post-
high school population which is not capable of the kind of post-sec-
ondary programs that are funded at the Federal level. We estimate
that there are 100,000 adults who have not made sufficient educa-
tional progress to function in the labor markets for whom their
level of capability or their level of educational preparation is inad-
equate to go to the federally funded programs so that when the
public schools fail those kids and those adults, they are shut out of
the educational system.

It is not that there isn't some money out there to help them. You
have JTPA, you have a whole range of rehabilitation and other
services, student financial aid, that are available to these people
just like any other student. However, the institutions or the deliv-
ery systems are not available there to take advantage of that fund-
ing. It would be a rare JTPA program that had the capacity to
serve a very low-functioning adult who was reading at the third
grade level or the second grade level or perhaps at no grade level.

14
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That is the population that is now, as far as we can tell, com-
pletely unserved by Federal policy and certainly not well served by
State and local policy.

To remedy that, we recommend a solution of ten regional reha-
bilitation centers that would be specifically geared to serve that
population that needs substantial remediation in terms of commu-
nication skills and vocational skills, counseling, and other services
to make them fully functional in society. If you could make any
substantial percentage of that group taxpaying citizens, you would
be way ahead of the game.

Estimates from past intervention programs are that 60 percent of
that population could perhaps become taxpaying individuals. Most
of those people, as Frank mentioned, are receiving SSI now and are
not probably living the kind of lives that we would like to see our
citizens live, even though many of them would be capable of work-
ing with appropriate education.

Finally, we made some recommendations that were specifically
asked for in our charter where we were asked to look at these
issues in terms of Gallaudet and NTID. The first is foreign students
at these institutions.

Gallaudet presently has a fair number of foreign students. NTID
has been precluded from admitting those students.

The Commission in perhaps a controversial stand has said that
we think the subsidies should be essentially eliminated for foreign
students because of the cost and because there are other needs for
deaf people in this country that are not adequately served at this
time. If you have to make a trade-off between foreign students re-
ceiving substantial subsidies and doing something about this adult
population that is now not functioning in the marketplace, I think,
from our point of view, it would be an easy choice.

So, we recommended that NTID be allowed to admit foreign stu-
dents but that both institutions have to collect fees from those stu-
dents that would essentially eliminate the Federal subsidy.

We made a similar recommendation regarding hearing students
at Gallaudet. We see no particular purpose served by hearing stu-
dents at Gallaudet. If Gallaudet had, for example, the 8 percent
students that its policy would call for, you would be spending more
than $1 million a year for hearing students. We don't believe that
hearing students would pay the $20,000 a year that might take to
defray the subsidy they receive now, and we believe that Ciere are
ample opportunities through exchange programs and other policies
of Gallaudet to provide integration with hearing students for their
student body.

We also believe that there are plenty of opportunities to pursue
special education programs for the deaf at the graduate level at
Gallaudet, your interpretive programs, and most of the careers in
deaf education require graduate education anyway.

In terms of the RPEPD's, the regional programs, I have put to-
gether some numbers that will give you some idea of what it might
cost to strengthen those programs. They now get about $3500 per
capita. We think to provide adequate support services and different
kinds of programs, it might run more like $5000. If you were to in-
crease the number of students in those programs from 600 to 1000,

15
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you would probably be talking an increase in cost of $3.5 to $3 mil-lion.
That concludes my remarks, and we are prepared to answer anyquestions you may have at this time.
Mr. BOWE. Mr. Chairman, we will take any questions you or Mr.Bartlett may wish to have.
[The prepared statement of the Commission on Education of thereef follows:)
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INTRODUCTION

Good morning. I am pleased to be here, representing the

Commission on Education of the Deaf, which the congress created

in August 1986 (PL 99-3713 and charged with making a report on

education for people who are deaf -- at all levels, for all ages,

in all forms and media. Our report, Toward Equality: Education

of the [leaf, is the basis of today's hearing, and includes

specific recommendations for you in Congress, and for the

Executive Branch. If implemented, these recommendations can

produce a quantum leap in educational quality and opportunity for

deaf Americans.

Joining me this morning are William Gainer, Chairperson of our

Postsecondary Programs Committee, and Henry Klopping, member of

our Precollege Programs Committee.

I am pleased to tell you that we completed our work on time and

on budget. Our twelve members -- four appointed by the Senate,

four by the House of Representatives, three by the President, and

one by the comptroller General -- worked hard to achieve this

result. Our staff did a superb job in supporting us, and I thank

them.

The events at Gallaudet University early this month drew

attention to deafness here on Capitol Hill, across the nation,

2
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and all over the world. The students, faculty, staff, alumni,

and friends of the University accomplished much that is

important, both on campus and elsewhere.

Our report includes recommendations for Gallaudet. But it goes

far beyond Gallaudet. We find that in preschool education, in

media and technology, and in research, we as a nation are not

doing the job.

We made an extraordinary effort to involve deaf consumers,

parents, educational administrators, educators, rehabilitation

program administrators, interest groups, and others in all of our

work. In February last year, we held a public meeting in

Bethesda, Maryland at which we heard from representatives of the

Department of Education, Gallaudet University and its model

schools, the National Technical Institute for the Deaf in

Rochester, organizations interested in special education

generally, as well as Deaf Pride and other organizations and

individuals interested especially in minority groups and parents,

professionals, and consumers. Four other public meetings

followed, in which we heard from all of the federally funded

postsecondary programs, from many educators and special school

administrators, organizations representing parents and consumers,

and others.

3
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We published a list of questions that emerged from these meetings

in the aderal Register and circulated thousands of copies. The

response was tremendous. As our work continued, we published our

preliminary findings and draft recommendations, again circulating

copies nationwide. When one or more of our draft recommendations

might affect a program -- Gallaudet, for example -- we also sent

a letter of inquiry calling their attention to the draft

recommendations and specifically vequesting input.

We received many thousands of pages of comments from individuals

and programs from coast to coast. From Gallaudet alone, we'

received well over 1,000 pages of documents. The Education

Department provided letters responding, point by point, to our

draft recommendations. In addition, we heard testimony from Mrs.

Will, the Assistant Secretary, and from the Deputy Assistant

Secretary, for OSERS in the Department.

We also researched the literature in special education, adult

education, and deafness, ultimately citing some 100 primary

sources of data, We performed demographic and technical analyses

to supplement those sources.

We carefully considered these comments to shape the report you

now have. Because of this very open process, we are not only

able to present to you cur recommendations, but we are also in a

position to predict how they will be received when you act on

4
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them. It is difficult for me to imagine how we could have

operated a more open and fair process.

Let me turn now to our principal findings.

We found, generally, that the Congress has done much to create

needed programs, and to fund them each year. The Congress has

not, however, provided sufficient guidance, nor have you or the

Department of Education exercised enough oversight to keep those

programs on track. Largely because of that, we found that the

state-of-the-art in education of people who are deaf is

unsatisfactory. The roots of the problem are in the preschool,

elementary and secondary years.

The Precollege Programs Committee chaired by Gertrude Galloway

addressed and made recommendations in these areas.

PRE-COLLEGE EDUCATION

In formulating our recommendations toward equality for preschool,

elementary, and secondary students who are deaf, we have studied,

discussed, and debated at length what we might propose to effect

the greatest possible good in a maximally feasible way. The

result is a set of recommandations which require neither

legislative reversals nor substantial funding increases. Rather,

the recommendations we seek to implement balance support and

5
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expansion of the fundamental concept of appropriate education

with clarification of the "least restriztive environment." They

emphasize facilitating English language acquisition while

respecting the position of American Sign Language. They maintain

h role for Gallaudet University's model programs while

establishing improved priori_y-setting and reporting procedures.

In addition, they advance significant prevention and early

identification efforts.

Appropriate Education

Since the 1965 Baboid Report, the most important federal

legislation affectir, ne education o: children who are deaf has

been the Education for the Handicaprid kat, or EHA, which sought

to assure all h ndicapped children a free, appropriate public

education. Despite the EHA, we heara from hundreds of parents

and educators who told us that many children who are deaf do ppt

receive special educational and related services appropriate to

their unique needs. The low incidence of deafness, coupled with

its unique ramifications, means that the needs of these children

are easily and frequently neglected. The common-sense solution

for remedying past negligence requires, logically enough, that

persons responsible for designing individualized education

programs take into consideration factors such as the deaf child's

severity of hearing loss, potential to use residual hearing,

academic level and learning style, communicative needs and
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preferred mode of communication, linguistic, cultural, social,

and emotional needs, placement preference, individual motivation,

and family support.

Least Restrictive Environment

Another problem that has arisen related to EHA is widespread

misinterpretation of the "least restrictive environment" concept.

Too often deaf children have been placed in improper educational

settings because educational agencies have prioritized placement

with nonhandicapped students in the "least restrictive

environment" above placement which is most appropriate for the

individu,1 child. These priorities must be reversed and the

Department of Education should emphasize appropriateness over

least restrictive environment by issuing guidelines and standards

for exceptions to the least restrictive environment requirements

and a policy interpretation that states that removal from the

regular classroom does not require compelling evidence.

Center schools

It may very well be that for many children born deaf, intensive,

special instruction in language particularly, taking full

advantage of Part H of PL 99-457, and using to the maximum extent

appropriate the expert resources of center schools, is the

approach of choice in the early childhood years. After such

7
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immersion, many will be ready for successful academic schooling,

some indirect competition with students whose hearing is not

impaired. This is one reason, among many, why spec schools,

and the federal government should nurture them as part of a

spectrum of services needed to implement the EHA and its

regulations.

Evaluation and Standards

Additionally, children who are deaf need accurate educational

evaluation and assessment by professional' who understand their

unique needs and can communicate effectively. Parents with deaf

children need assistance from educational agencies to remain

informed about all educational placements options for their

children. Special schools or classes for deaf students need

program standards by which to assess their ability to meet deaf

student's needs. The Department of Education can take action, as

recommended in our report, to meet these basic needs. Moreover, a

"Quality in Deaf Education" bill should be approved by Congress

to provide incentives to enhance the quality of services to

students who are deaf.

Language Acquisition

With regard to language acquisition, most children who become

deaf before acquiring spoken language experience serious

8
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difficulties and delays in acquiring English language skills. A

child without a strong language and communication base faces

barriers that often lead to further educational problems. For

example, the educational system has not been successful in

assisting the majority of students who are deaf to acaieve

reading skills commensurate with those of their hearing peers.

Thus, language acquisition must be a top priority in federally

funded research. The Congress and tho Department of Education

should ensure that the paramount concern of facilitating English

language acquisition in students who are deaf (Including vocal,

visual, and written language) guides the implementation of

exemplary practices, the establishment of program models, the

design of curricula, materials, and assessment instruments, and

the provision of professional and parent training.

American Sign Language

The native language of many persons who are deaf, American Sign

Language, or ASL, also plays a vital role in the education of

many children who are deaf. However, a bureaucratic gap exists

between the protection afforded to members of minority groups who

use a language other than English and the protection granted to

students who are deaf and use ASL. The Department of Education

has not recognized ASL as one of the native languages for the

purposes of the Bilingual Education Act and thus deaf children

have not had access to many of the programs which could

9
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potentially benefit them. The Department of Education ;should

take positive action to encourage practices under the Bilingual

Education Act that seek to enhance the quality of education to

limited-English-proficiency children whose native language is

AS L.

Kendall Demonstration Elementary School and the Model Secondary

School for the Daaf

The Kendall Demonstration Elementary School (KDES) and the Model

Secondary School for tne Deaf (MSSD) were originally established

at Gallaudet University as model pre-college programs to prepare

deaf students for advanced study and to stimulate program

improvement nationwide. However, many elementary and secondary

programs nationwide ace now successfully preparing academically

oriented deaf students for advanced study. Educatorscurrently

state that they need programs and products directed toward other

special subgroups within the deaf student population and their

families. These subgroups include students who have secondary

handicaps, who are lower achieving academically, who are from

non-English speaking homes, and who are members of minority

groups. The Congress should amend the Education of the Deaf Act

to set priorities at KDES and MSSD which are congruent with

ct.rrent needs.

10
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The pre-college programs should submit an annual report to the

President and to Congress listing the critical needs of the

population they serve, describes their programs and activities to

meet those needs, and evaluates their effectiveness. Before

reauthorization, or at least every 5 years, the Depar ent of

Education liaison office should coordinate the formation of an

independent evaluation team to provide an objective assessment of

the progress of the pre - college programs in meeting the

identified critical needs and to delineate the critical needs to

guide the programs during the next funding cycle.

Prevention and Early Identification

Finally, strategies to prevent and id..1ntify hearing losses can be

dramatically improved. This can be accomplished through the

establishment of a National Institute on Deafness and Other

Communication Disorders, within the National Institutes of

Health, to provide an essential research base to investigate the

causes, diagnosis, detection, prevention, control, and treatment

of hearing impairments. Simultaneously, the Department of

Education, in collaboration with the Department of Health and

Human Services, can issue guidelines to assist states in

implementing improved screening procedures which would allow up

to 75 percent of newborn babies with severe hearing impairments

to be identified at an early age.

11
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POSTSECONDARY AND ADULT EDUCATION

In the two decades since the 1965 Babbidge Committee Report was

released, there has been great growth in the number of
postsecondary educational programs for students who are deaf. In
1960, for example, Gallaudet University enrolled approximately
300 students with another 100 students attending other higher
education programs scattered throughout the nation. Today,

nearly 150 programs educate over 7,000 deaf students.

We can be proud of this growth which was sparked by a remarkable

piece of legislation--Section 504 and other parts of the
Rehabilitation Act of 1973. But although this has provided young
deaf people with much wider choices, it turns out that the
majority of the new programs fail to offer the range of support
services necessary.

Congress funds 6 postsecondary programs--Gallaudet University,

the National Technical Institute for the Deaf, and regional
programs in California, Minnesota, Tennessee and Washington.

Many of the stdents are clients of state-federal vocational
rehabilitation programs. Gallaudet University and the National
Technical Institute for the Deaf receive 97 percent of the
federal funds set aside to educate postsecondary deaf students,
and educate about half of the nation's deaf college students.

12
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The remaining funds go to the regional programs to provide

postsecondary services to roughly 600 students with a half

million dollars for each program. The other 140 programs, housed

in non-specialized higher education institutions, receive no

direct federal subsidies for educating the other half of the

population of deaf college students.

Many students, parents, and educators told us that most deaf

students prefer to stay close to home to receive a college

education. Yet the regional programs cannot always satisfy this

preference because their host institutions do not offer a full

range of curriculum choices and the smaller unsubsidized programs

generally provide inadequate support services because they often

do not have a "critical mass" of students to justify such an

expenditure.

Expansion of Regional Programs

We propose that increased funding go to the regional programs to

enable them to provide a full range of curriculum offerings from

2-year technical, to 4-year baccalaureate and continuing

education programs within the metropolitan areas where they are

centered. This would help correct the inadequate funding for the

regional programs, allowing them to offer programs with both

comprehensive support services and more complete academic

choices.

13
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We also recommend (1) that a fifth regional program be

established in the southwest region of the United States to fill

what we felt was a geographical gap in the current regional

programs; and, (2) that a 5-year funding cycle replace the

current 3-year cycle to permit greater program continuity and

more stability for administrators, faculty, staff, and students.

The host institutions of the regional programs should also drop

out-of-statetuition requirements, which discourage equal access

to these federally assisted programs.

Even with shortcomings in the postsecondary programs, however,

the federal government does such more for high-achieving deaf

students than it does for those whom the nation's schools have

failed.

Comprehensive Service Centers

The postsecondary committee found there was a severe lack of

vocational training opportunities for an estimated 100,000 deaf

Americans across this country who are unemployed or seriously

underemployed because the educational system has failed them.

Often their only recourse is vocational training. However,

although there are some small specialized programs, there are

virtually n2 programs for this population.
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30



27

Declining enrollments and the absence of other alternatives for

vocational training tempt some colleges to admit these

individuals, as seen by the hic. :op out rate for deaf

postsecondary students--71 perc c for baccalaureate candidates

in 1985. Given proper training, it is estimated that more than

60 percent of individuals who are now unsuccessful in the labor

market could obtain gainful employment.

Spending $73 million to educate fewer than 4,300 deaf college

students while providing no adequate facilities for 100,000 deaf

Americans who may not be college material but could very likely

succeed in the workplace, is very shortsighted. We recommend

establishment of one comprehensive service center in each of the

ten federal regions. Each center would provide services ranging

from initial vocational evaluations, to appropriate vocational

training, to carefully-considered job placement and follow-up.

Although these individuals qualify for job training programs,

vocational rehabilitation, student aid and other programs, there

are generally no facilities capable of serving them because of

their limited educational progress and generally severe

communication problems. We believe that careful federal

investment in the vocational training of this population would

pay dividends as these individuals find jobs and achieve a

greater independence.
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Finally, we have several recommendations to enhance the quality

of the federally-funded postsecondary programs while making

possible some cost savings.

Oversight of Federal Programs

First, we recommend that an office in the Education Department be

staffed by experts on deafness who can manage grants and monitor

programs at Gallaudet, NTID, the four RPEPDs, and MSSD and KDES;

who can supervise interpreter, educator and rehabilitation

counselor training programs; to coordinate independent

evaluations of all these programs on a periodic and systematic

basis. We do not stipulate any particular organizational

structure. It is rather the effectiveness of the function that

concerns

Admission Policies

The Commission was explicitly asked to advise Congress on

admission policies of Gallaudet University and NTID. Gallaudet

has in recent years admitted some baccalaureate students whoare

not deaf. We recommend that Congress discontinue this practice:

federal funds should not be used to subsidize the college

education of students who are not deaf.
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Ten percent of Gallaudet's student body consists of foreign deaf

students; NTID is not now permitted to admit foreign deaf

students, but would like to do so. The federal government spends

about $2 million annually to subsidize the education of foreign

deaf students at Gallaudet, equal to the total support given to

the regional programs. We recommend that admission of foreign

students to Gallaudet and NTID be limited to no more than 10

percent of the students body at either institution, but that

foreign students or their governments pay the bulk of the costs.

The Commission believes that, to some extent, the admission

policies of these institutions are being driven by declining

admissions with the effect that monies are being spent for other

than American deaf students.

Deaf People in Policy-Making Positions

We offer two recommendations related to the extraordinary events

witnessed early this month at Gallaudet. We believe the

federally-supported programs should be guided to a significant

extent by the people these programs educate. We recommend that a

majority of the governing and advisory boards of Gallaudet, NTID,

and the regional programs be comprised of individuals with

hearing impairments. We also encourage these programs to

increase their efforts to recruit, hire, and promote qualified

deaf applicants and employees.

17
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Congress and the President selected the members of this

Commission. Two-thirds of our members are deaf or hard-of-

hearing. Our two top staff positions are held by people who are

deaf. There can be no doubt today that people who are deaf have

the talent and education to perform any task.

RESEARCH

Research is important in all areas of education for people who

are deaf. We want the best research to receive federal support- -

wherever that work is being done. At present, the bulk of

research funds in deafness is provided, without competitio.,, to

Gallaudet and NTID. We recommend that a substantial amount of

that money be available competitively.

PROFESSIONAL STANDARDS AND TRAINING

Nationwide professional standards as well as better training

programs are needed. We recommend that standards and training

programs be developed for specialized educators of deaf children,

as well as for regular teachers in mainstream settings, with the

inclusion of deaf adults as instructors in the training programs.

Few policies and certification requirements are set for

interpreters in educational settings. We recommend the
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Department of Education assist states in establishing standards

for educational interpreters, as well as designing training

programs.

TECHNOLOGY

One of our major findings is that technology has a critical role

to play in education for deaf people at all levels and at all

ages. Captioning of television is a crucial tool for preventing

and ameliorating illiteracy. Computer speech recognition will

someday make true integration into society, without the need for

human interpreter assistance, not only possible but an everyday

occurrence. Biofeedback via visual representations of speech can

even today help many deaf people to learn how to speak more

clearly.

Equipment Accessibility

We urge that schools and colleges receiving federal funds be

required to follow the same electronic equipment accessibility

provisions as federal. agencies are now required to do under

section 508 of the Rehabilitation Act Amendments LI 1986. We

urge the Congress to act quickly and decisively to provide these

tools to people who are deaf--these technologies literally are

our ears, our voices, our link to the world of tomorrow.
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Captioning

We have several recommendations relating to TV captioning, to

spur greater and more widespread use of captioning. First, we

urge that the Congress mandate the Federal Communications

Commission (FCC) to issue regulations requiring broadcasters and

cable-TV programmers to caption their programming, as the FCC's

voluntary approach is not working. Despite recent advances in

captioning technology over the past decade, TVprogramming has

not been captioned to the fullest extent. Less than one-third of

the three major networks' total TV programming is currently

captioned.

Second, we find that the current Federal funding mechanism which

awards funds directly to captioners, stifles competiti,n and

keeps captioning rates artificially high. To ensure self-

sustaining captioning services, we recommend establishment of a

Corporation of Closed Captioning to coordinate the distribution

of federal funds for captioning projects. The Corporation would

not itself perform captioning services.

Third, despite recent decreases in the cost of decoders, the cost

prevents many people from purchasing them. We recommend that the

Congress require the FCC to issue regulations as it deems

appropriate to make new TV sets capable of decoding closed
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captions, and that until such TV sets become widely available,

current Federal funds for decoder development and manufacturing

should be made available to increase the distribution of existing

decoders.

CONCLUSION

Mr. Chairman, the Commission on Education of the Deaf performed

its work during a time when Mar lee Matlin won the Acadery Award

as best actress, when Ray Charles testified to this Congress that

hearing impairment must be given a higher priority, when a deaf

woman was nt ed by the President's Committee on Employment of the

Handicapped as the Handicapped American of the Year and when

Gallaudet selected its first deaf president. Rarely has deafness

been as visible in America as it is today _ In the glare of that

light we see our triumphs---and our shortcomings. It is our

responsibility, and our privilege, to present to you a report

summarizing both--and providing you with what we believe is a

vital blueprint for action in the years to come.

Thank you, Mr. Chairman. We will be pleased to answer any

questions you may have.
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Mr. OWENS. Thank you very much for your excellent testimony,
and I congratulate you on the report that you produced in record
time in comparison with c.ner similar commissions and, I think,
with a budget that was quite reasonable.

I suppose, Mr. Bowe, if we had to single out one recommendation
alone and could only act on one of your recommendations, you
would want us to act on the captioning proposal. The most good
would be done for the most people by addressing ourselves to cap-
tioning.

Did I hear you correctly? And it sounds like a proposition that is
doable and reasonable, and the subcommittee should devote some
time and energy with work with the Corporation for Public Broad-
casting. Do I understand you correctly?

Mr. BowE. I have no trouble understanding you, Mr. Chairman,
but I have difficulty answering you.

We did discuss our priorities, and we identified what we believed
were the most important recommendations in preschool and ele-
mentary and secondary education. Separately, we identified our
priorities in post-secondary education.

We did not narrow it down to one and only one. I think my dis-
tinguished colleagues here probably would each have their own
single recommendation, so I would have to speak not for the whole
commission in response to your question but for myself, and, then,
if you will, ask them to respond.

I would think my number one recommendation would be some-
thing to do with language acquisition. As a person who became
deaf very early in life, my ability to use the English language has
made my life meaningful. It is the one thing that has helped me to
whatever success I have hadthe ability to read and write the
English language.

To get the captioning, yes, is absolutely essential. Early interven-
tion in whatever very intensive language learning opportunity may
be possible I think would be absolutely critical. We make a number
of recommendations to that effect.

Would my colleagues want to take a shot at one recommenda-
tion?

Mr. !CLAPPING. The commission or the Pre-college Committee, in
looking at the different recommendations, really feels that the em-
phasis needs to be placed on appropriate quality education for deaf
children and that the policy of least restrictive environment is one
that needs careful attention by the Congress and by the govern-
ment, because those are intervening and prohibiting many deaf
children from acquiring an appropriate education program.

Mr. OWENS. What about technology and its ability to help accom-
plish this? Let me ask several questions in one.

What about the impact of technology? Should more resources be
devoted to that? Has Gallaudet provided suitable leadership in that
area?

I think at one point there was a recommendation that we sort of
vulcanize the research and development effort. Should we take an-
other look at that? Is this the time to vulcanize that kind of effort
since we have limited resources? Do we need to centralize it more
and try to get a greater impact from it?
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Do we need to collaborate with foreign governments and foreign
nations in this area of technology and research and development.
At the same time we are discussing foreign students and the practi-
cality of continuing to admit them, it occurred to me that here is
an opportunity. We live in a glcbal village. Everybody understands
this with rezpect to the economy. Why not extend that to many
other areas, includint education? In an area like education of the
deaf, it would help Aly to know what other governments are
doing, what kind of ro..ziarch is being conducted throughout the
world, what collaborative efforts are possible, et cetera.

It seems to me an institution like Gallaudet, a centralized effort,
would play a major role in that.

Now, I have asked all these questions in one. You can sort them
out as you see fit.

One question related to that is the lowerI didn't quite under-
stand the statement about the lower per capita cost. You said the
regional programs have a lower per capita cost, and then you said
the reason for that is that they have a lower per capita Federal
cost. Which is it? Is it that they have a lower per capita overall
cost, or is it that the Federal Government's cost is lower?

Mr. GAINER. The Federal Government's cost at the regional pro-
grams is much lower because they are generally housed in institu-
tions that receive State support, and that State support- -

Mr. OWENS. But the cost of educating the student is about the
same, the overall cost, Federal plus other sources?

Mr. GAINER. The overall cost at Gallaudet and NTID is some-
what higher than it is at the regional programs once you take out
research and other functions that the regional programs don't
have. I don't have the numbers right in front of me, but it is some-
thing like $20,000 or in that ball park for Gallaudet and NTID
versus maybe $16,000 for the regional programs.

However, the Federal share for those regional programs is much
lower. On average, it is $3500, because the students and the States
are picking up a fair amount of that cost.

For example, in California, CSUN is a very large State system
which has a specialized program for the deaf at Northridge. So, you
are getting the States picking up a fair amount of the cost in those
regional programs.

Mr. OWENS. It is my problem for lumping all those things togeth-
er. If you want further clarification on my questions, you can ask
me, but see if you can respond to the bigger questionconcentra-
tion, decentralization.

Mr. BOWE. First of all, I would object to the term "vulcaniza-
tion." I think what we are looking at in terms of technology, the
bottom line is very simple. We have today technology that elimi-
nates deafness.

To get the point across to you, I have a machine now that hears
better than I will ever hear in the rest of my life and the life
beyond. We have machines that talk, and they talk better than I
talk. They talk in a male voice, a female voice, a child's voice, an
Hispanic accent voice better than I am ever going to talk.

Our point with technology is that it hears, it speaks, in fact, it
reads, too. We have machines that do these things.
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I am not aware of more than one or two de.sd people of any age
in the United States who use this technology day to day, and they
do that because the company they work for makes those kinds of
machines. I do not have it myself. Children do not have it.

Our concern about technology is that the potential is so awe-
some. It must be tapped and used. We must find some way with
public funding, private funding, some kind of stimulatio, program
like the JTPA, tax credits, something to get that technology day to
day all day in the hands of these children.

It is like the glasses that you wear. You do not wear your glasses
two hours a week. It is the same fundamental thing.

I think creatively we can find ways to do it, and I think that the
investment will be a fantastic investment, becaur.9 it would mean
real education, graduating with real abilities, and the ability to
earn far more income over the course of a career than is possible
now. The immediate question is funding it.

It can be done. We must be creative. This country has come up
with many creative financing schemes for things it cared about. I
think it should care about this one.

Do my colleagues have anything to add to that?
Mr. GAINER. You specifically asked about research, and it is a

somewhat more narrow topic than the broad topic of technology,
depending on how you look at it. We recommended that the
present funding for research that goes through Gallaudet Universi-
ty be kept there, in essence, but put into a special center for deaf-
ness related research and that a much larger share of that money
beTrovided to other researchers.

The reason for that is that we believe there should be competi-
tion for this money. We think that Gallaudet has shown its ability
to compete for research monies so that it will still be able to pro-
vide competition for funds other than that they have now. They
can still go to the Department of Education for grants. They can go
to other Federal institutions which provide research funding.

However, the money that is set aside for research now for Gal-
laudet ought to be competitive to allow other centers around the
country that do very important research in deafness to provide ad-
ditional research.

Mr. OWENS. Thank you.
Mr. Bartlett?
Mr. BARTLETT. Thank you, Mr. Chairman.
Ladies artd gentlemen of the Commission, you have laid before us

a very full plate. The Commission's recommendations are quite
well thought out. It may be one of the most important set of recom-
mendations in this area that Congress has ever been presented
with. So, my commendations go to you.

You have also laid before us a plate that is so full that, as the
chairman attempted to do a little while ago, both you and I and
Chairman Owens, at some point, are going to have to pick and
choose in teruw of prioritizing as to what we attempt t accomplish
first or what we at least start on. So, I look forward to an on-going
dialogue with you as far as where to start and where to press and
some type of a tim .: table.

Let me begin with some of your recommendations and just see if
I can get them fleshed out in my own mind. I detectbut you can
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tell me if this is not truethat there was some controversy within
the commission on your recommendation on least restrictive envi-
ronment versus appropriate education. First of all, tell me if that
was a section.that was unanimous or if, in fact, that was controver-
sial within the Commission and within the deaf community.

Mr. KLOPPING. "'he issue of least restrictive environment, as far
as the Commission went, was a unanimous decision. Everybody
supported the position of the Commission relative to the recom-
mendations that were made.

Of course, this followed extensive communication. The Commis-
sion heard more on this issue than any other issue to come before
us. It is the issue that attracts and requires attention not only of
professional educators of the deaf but of the Congress and the De-
partment of Education. So, it was unanimous in terms of the rec-
ommendations we have on least restrictive environment and on ap-
propriate education.

The controversy is within the field of special education in gener-
al as to what is the least restrictive environment, and the Commis-
sion is supporting the fact that the least restrictive environment
for a deaf child is that environment which meets the needs which
are identified. Whatever is appropriate to meet the needs of that
child is the least restrictive environment, but that is not the policy
that we see emanating from OSERS, and that is not the word that
is going out across this country.

As a result, many deaf children are being harmed by being in
inappropriate educational environments.

Mr. BARTLETT. So, the recommendation basically focuses on, in
the Commission's words, "appropriate education in a continuum"
I believe that was the words that were used"a continuum of al-
ternative placements."

Mr. KLOPPING. We strongly believe 'that deaf children need all
options available to them, that there are deaf children who func-
tion very well in the mainstream, but there are many deaf children
who do not, and that the least restrictive environment for ar indi-
vidual child is based on the needs of that child. It could be the
mainstream classroom, it could be a class for the deaf, it could be a
special school for the deaf, but the needs of the child should drive
the placement an, ;hat placement, then, is the least restrictive en-
vironment.

Mr. BARTLETT. And it is your suggestion, then, that that continu-
um of services can change through the education of the child? That
is to say, it could be a special classroom for the deaf in one school
year or a separate school in one school year an% '-hen a main-
stream classroom in another year?

Mr. KLOPPING. Absolutely, and that is why the Commission says
and why we recommend that Congress and the Department of Edu-
cation should require that all educational options be reviewed an-
nually for parents. Right now, the law doesn't require that and the
regulations don't require that. They are required only upon the
child's admission into special education.

You are correct, Congressman. From one year to the next, the
deaf child might need a different environment. This year, it could
be that the mainstream classroom is the least restrictive environ-
ment for that child, but there could be needs that develop that re-
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quire a different placement which then would become the least re-
strictive environment for that child.

Mr. BARTLETT. The Department's regulations today provide that
the LEA make a continuum of alternative placements available,
the continuum to include regular classes, special classes, and spe-
cial schools. The commission's point is that, even thoughand I am
paraphrasingthe Department's regulations say that, they are not
being enforced that way or there is not sufficient emphasis on the
continuum.

Is that what you are telling us? Because the regulations say it.
Mr. KLOPPING. Yes, they lo. The problem is with the continuum

where you go fromthey have a cascade where they sa the least
restrictive environment is a regular classroom and then you go
down the list and it becomes more restrictive. We are saying that
is wrong. It is illogical to approach the situation that way.

What you need to do is take a look at the needs of the deaf child
and then any one of these within that continuum could be the least
restrictive environment, but that is not the way the Department of
Education is interpreting it. They are saying the least restrictive
environment is the regular classroom and that everything else is
more restrictive.

We are saying you shouldn't look at it that way. What, are the
needs of the child? Whatever the needs of the child are then deter-
mine from that range what is the appropriate education and, there-
fore, the least restrictive environment for that child.

Mr. BARTLETT. In your opinion, does that require a change of the
legislative authority or merely a change of regulations?

Mr. KLOPPING. I think it just requires a change of regulations
and clarifications from the Department of Education. The water is
very muddy across this country, and the Department of Education
is to blame for that muddy water.

Mr. BARTIsIT. Is there a role for Congress in that? You are sug-
gesting that there is no additional legislative authority within
Public Law 94-142 to make that change?.

Changes in Public Law 94-142 regulations by the Department of
Education have not been made without controversy and, in fact,
have not been made at all because of the enormous emotion at-
tached to any change so much as a semicolon, so I guess I am quiz-
zing you as to how that should be accomplished. Would you propose
the Secretary simply change the regulations and publish them?

Mr. KLOPPING. Well, we would hope that the interpretation of
the regulations would be such that they would be mere clear for
the country to understand. If it becomes necessary for Congress to
intervene with legislation, then that might be something down the
road, but right now, we feel that if we could get the Department of
Education to clarify, to clear up, and to interpret what Congress
has developed in Public Law 94-142, it would be very helpful in
seeing that deaf children in this country receive an appropriate
education.

Mr. OWENS. Would the gentleman yield for a moment?
Mr. BARTr.srr. I would be happy to yield.
Mr. OWENS. Did you say that, in reply to the question, there was

an agreement among the members of the Commission? There was
agreement among the members of the Commission?
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Mr. KLOPPING. Oh, yes. The Commission is unanimous in its rec-
ommendntions relative to LRE.

Mr. OWENS. Good. I just wanted to make sure that is on the
record.

Mr. KLOPPING. Yes.
Mr. BowE. Mr. Chairman, may I add briefly that the world does

not begin and end at the Potomac River. Many of the problems
that we found are problems of interpretation by the schools and
parents around the country. There is tremendous misunderstand-
ing of what the law actually requires. We found that tremendous
misunderstanding to be a very significant part of the problem.

Fundamentally, we pointed back to the law and tried to clarify
what it meant. We do not believe it needs substantial revision with
the one exception that I pointed out, the authority to encourage ex-
cellence in quality I believe will probably require new legislation.

Mr. BARTLETT. Mr. Chairman, I have a number of additional
questions, so as we get towards the time, if you will indicate it.

My next question is on an area that was mentioned in passing
several times but may go to the core, at least of one of the results
of education of adults, and that is in the area of employment. In
your opinion, either based on the commission's findings scattered
throughout or other knowledge of each of the three panelists, what
are the greatest barriers today to employment for persons with
hearing impairments?

Mr. BOWE. I would say number one, very simply, the fact that
our rights are not coextensive with those of women and minority
groups. As a deaf person, if I were to apply to get a job in the pri-
vate sector, my rights would be protected by a few companies that
have contracts with the Federal Government.

Until recently, our rights in the public sector were limited by the
interpretation under Grove City to just a few programs.

Mr. BARTLETT. So, number one is discrimination.
Mr. BowE. Yes, sir.
Mr. BARTLETT. Okay, number two?
Mr. BowE. Number two is the technology I was talking about. If

we can fmd some way to putfor example, take me. I may have
certain skills and talents. I acknowledge that they are well hidden,
but there are a few of them. If you give me technology that helps
me to surmount my limitation, those talents can bloom and blos-
som.

With the technology that is there, it is so tantalizing I can
almost taste it, but this country has not found a way to get it in
my hands to do my work. I would say that is number two.

Maybe number three, very simply, is one of the problems that
was brought to the nation's attention during the Gallaudet demon-
stration. We as people who are deaf are so misunderstood and un-
known. People do not understand our needs or care, and their atti-
tude towards us is not as encouraging as it might be.

I think my colleagues would probably have some more observa-
tions on that, but I would think discrimination is number one, the
lack of some mechanism to help us to surmount our disability
through readi' available and affordable technology, and, third,
continuing misunderstanding and lack of comprehension and sup-
port among the general public.
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Mr. GAINER. Well, I think I would want to get on that list the
fact that for a large number of deaf people, the public school sys-
tems and the Federal Government have not provided the communi-
cation skills necessary to function in the labor market. Even if you
were to erase the barriers that Frank mentioned which are pro-
found, an awful lot of deaf adults would still not have the literacy
skills required by modern society.

During the course' of this commission, I have met a large number
of very accomplished and brilliant deaf people who have leadership
skills and have the capability to write very well and to function in
any environment with minimal support, but they wouldn't be there
if it weren't for the quality of the education that they have, and
their education is really exceptional among deaf people. The aver-
age high school graduate has a third grade reading level among the
deaf.

So, the people who are in this room for this hearing today who
are deaf are among the superstars of this population, and is you
don't do something for those lower functioning deaf adults, they
are never going to be fully integrated into'this society, and I think
that is a very important factor.

Mr. BARTLETT. So, you would add literacy way up at the top of
the list.

Mr. GAINER. Yes.
Mr. BARTLETT. Mr. Bowe, you had mentioned earlier, and I just

want to make sure that I am not missing something, on the SSI,
the extension of section 1619. Were you suggesting that something
more needs to be done or we did the wrong thing? You did mention
the motivation versus security issue, and I am trying towe all
look for continued ways to unlock that lock.

Mr. BowE. Mr. Bartlett, I was reporting to you extensive testimo-
ny that we heard. I think that my colleague on my left can speak
to it from personal experience, Dr. Klopping of California.

What we heard is very basically simple. If you have a child or
young person 14, 15, or 16 years old who is deaf, and the Social Se-
curity Administration and the State determine that he is eligible
for SSI, you suddenly have the child and the family receiving
checks every month from the government, not because the kid is
working and contributing to society but because the kid is deaf.
The message is a very clear message: you are entitled to support
from your government because you are deaf.

The parents told us and teachers, school superintendents, and
principals that you watch young people to whom $300 a month is a
massive fortune, and you see them saying why am I studying, why
am I working, why would I bother. And the families are saying we
don't want to take a chance on losing that money. If our child goes
to work, he may lose a job, and we would lose these checks from
the government. So, the family is not that interested in the child
succeeding.

,

he can add a comment in response to your question.
think Dr. Klopping experienced it first hand. I would like to see if

lutely necessary, but I think we need to take a look at how it
serves as a disincentive to high school-aged deaf children who

Now, this is second hand information we have received, but I

Mr. KLOPPING. I would only add, Congressman, that SSI is abso-
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should be in a work-study program. We have examples where we
have children that we have gotten ready to go out and have work
experience and earn money, and the parents object to our having
them do that, because if they do it, they are going to get their SSI
cut off.

So, it is a disincentive for children and for parents sometimes to
make the hard decision that they are going to have the child go
ahead and get his SSI cut off and yet get that work experience
which is absolutely necessary if they are going to make it. It is the
disincentive that has to be looked at. Somehow there has to be a
way not to make it a disincentive for children to have work experi-
ence so they can go out into the labor market.

Mr. BARTizrr. Dr. Klopping, the Commission was courageous in
all of your recommendations except that one in which you omitted
to make a recommendation as to what radical thing we might do to
address that. You are suggesting, of course, revolution, and I want
to explore with you what we should accomplish.

You are absolutely correct. It is not just second hand informa-
tion. Every deaf person and parent in America knows of this enor-
mous disincentive. 1619 and the ability to continue Medicaid, it
seems to me, does have some positive impact on that, but you are
suggesting it goes deeper than that and that it also goes to the loss
of the monthly cash benefit.

So, what should we do?
Mr. KLOPPING. Well the Commission felt that this issue of SSI

was so broad and so extensive that if we tried to study that issue
alone, we could have forgotten the rest of our report. So, we chose
not to focus on the SSI issue. However, we do mention it in our
report because we feel that Congress needs to take a look at this
and it needs to be studied in more depth.

We do not make recommendations relative to that, however,
other than to say it needs to be studied.

Mr. BARTLETT. Mr. Chairman, I want to ask one additional ques-
tion on post-secondary, and I just want to see if I am reading the
report correctly, but guide me in what I should reach as far as con-
clusions.

The report on post-secondary seemed to emphasize exclusively
the hearing impaired schools, the special schools of Gallaudet,
NTID, and the regional resou centers. Can you give us a snap-
shot of what you learned about the access of the whole array of
other post-secondary education to deaf students? Is it accessible at
this point? If not, should it be? What is the status?

Mr. GAINER. We did, in fact, have a number of witnesses and
some studies available to us regarding those 504 programs as we
have referred to them. It turns out that most of those programs,
particularly those that have a limited number of students, just do
not provide adequate support services.

Under the law, they are supposed to, but it is expensive to pro-
vide support services. We debated greatly as to what we ought to
recommend about those 504 programs, whether we should recom-
mend tougher enforcement or just what we should do.

However, we also heard a great deal of testimony about what we
refer to in our report and in the testimony as critical mass. Most of
the programs under 504 do not have that critical mass. We don't
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know when it occurs, but it is probably around 50 students where
you can provide good support services, where you have some oppor-
tunity for students to communicate with one another, to have a
social life with other deaf students as well as hearing students.

Mr. BARTLrer. So, 50 students on campus you concluded was the
critical mass.

Mr. GAINER. We never really broke down the number, but it is
probably someplace there, because if you look at the post-secondary
programs that are there now, three out of five had less than 20 stu-
dents, and none of those programs provided what we felt were ade-
quate support services. So, it is well above that, and you are only
going to be left with a handful of programs beyond the federally
supported ones that appeared to have adequate support services.

Mr. BARTLrer. How many colleges and universities in the coun-
try has a whole have, (a) a critical mass and (b) adequate support
services?

Mr. GAINER. I don't haVe that number in front of me, but it
wouldn't be more than 20 probably, including the federally subsi-
dized programs.

Mr. BARTLETT. Mr. Chairman, I have one additional very brief
and technical question, because there is a good deal of mail that is
sent both to Congress and to the Department about a rather techni-
cal issue.

Mr. Bowe, you spoke of quality of early childhood intervention,
and I agree with you. That becomes the next step now that we
have essentially established a Federal program in terms of early
childhood.

Many of the States are way ahead of us, and the next step is to
really begin to build on that quality of early childhood. My ques-
tion is, there seems to be a controversy which may only be a con-
troversy in limited circles, but I want your recommendation on it.
There seems to be a controversy as to whether quality means that
we should require under the qualified personnel section of the Fed-
eral law whether that means a master's degree or something differ-
ent.

What would you do with that issue as far as the definition of per-
sonnel in an early childhood intervention program?

Mr. BowE. My colleague is better qualified to answer that ques-
tion than I am. I will have a comment but not as good as his.

Mr. KLOPPING. Of grave concern to us is the fact, particularly
with the new Federal support now for infant and preschool educa-
tion, that many of the professionals who are now working with
hearing impaired youngsters are not trained, certified individuals
to work with those youngsters. We see a very generic approach to
working with these youngsters, and we feel that if parents and deaf
children are to receive appropriate instructionparents on how to
deal with their children and children in terms of the instructional
aspect that you need to have people working with them who are
prepared professionally to work with them.

I see a great disservice being done to many very young deaf chil-
dren with the generic approach. We need to have people who are
professionally prepared. They need an early childhood education
background, but they also need background in the area of working
with hearing impaired children.
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So, that is how I would respond.
Mr. BARTLETT. Does that require a master's degree in your opin-

ion?
Mr. KLOPPING. It would not require a master's degree, no, but it

would require professional course w'rk that would permit them to
have the'knowledge necessary.

Mr. BARTLETT. Thank you, Mr. Chairman.. I appreciate the addi-
tional time.

Mr. OWENS. Thank you very much, members of the panel. I wish
we had more, time, but you may submit any additional recommen-
dations or comments you have to us within the next '10 days to be
included in the record of this hearing, and we may submit to you
some additional questions that we would like to have answered.

Thank you again very much.
Mr. BowE. We will be delighted to answer any questions, and I

do want to thank both of you as people I have known who have
worked for many years as leaders who have fought for our rights
and have made significant contributions. I want to thank you. It
has been an honor to be with you.

Mr. OWENS. Thank you, again.
For our next panel, we are pleased to welcome Mr. Victor Gallo-

way, California State University at Northridge; Mr. Bill Castle, Di-
rector of the National Technical Institute for the Deaf; Mr. I. King
Jordan, President of Gallaudet University; and Mr. Greg Hlibok,
President of the Student Government at Gallaudet University.

Mr. Galloway, we will begin with you.

STATEMENT OF VICTOR GALLOWAY, CALIFORNIA STATE
UNIVERSITY AT NORTHRIDnE

Mr. GALLOWAY. Thank you, Mr. Chairman.
I appreciate very much the opportunity to make comments on

certain items in the final report of the Commission. I will focus on
the recommendations contained in chapter 3 which pertain to post-
secondary education programs for the deaf.

I have been with the California State University at Northridge
for almost two years now, and I have seen some problems that the
Commission has identified on different occasions. Four of usSeat-
tle County Community College, St. Paul Technical Institute in Min-
nesota, the University of Tennessee Consortiumwe all support
the recommendations made by the Commission where the post-sec-
ondary programs are concerned. We support the recommendation
that additional funding be given to the four programs so they can
become more comprehensive.

In my previous position as the Superintendent of the Scranton
State School for the Deaf in Pennsylvania and the Executive Direc-
tor of the Texas School for the Deaf in Austin, I was pleased to see
a large number of students go on to appropriate post-secondary
education. However, I watched with dismay and a sense of hope-
lessness when a large number of students moved out of our pro-
grams because of the age limitation on eligibility for services, and
they moved on into society with no skills, and we were not able to
find programs that could continue to provide comprehensive serv-
ices.
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This is a real problem. The National Technical Institute for the
Deaf has taken steps to create a consortium which will include the
four REPS as well as Gallaudet and NTID so that we all can pro-
vide comprehensive services to all types of deaf individuals.

Right now, for example, CSUN provides only four years of pro-
gramming. I support the recommendation of the Commission that
the regional program become more comprehensive and start work-
ing with other post-secondary programs in our respective regions.

This way, a larger number of deaf individuals will be served.
It is recommended by the Commission that the competitive fund-

ing cycle be increased from the present three to five. This is very
important to us, because we have experience with on-going turnov-
er of qualified personnel and the uncertainty on the part of the stu-
dents.for continuing services during their matriculation.

If we could increase the cycle to five years, we would be able to
retain highly qualified personnel.

Another significant recommendation from the Commission has to
do with adult end continuing education programs. I was with Cali-
fornia State University 22 years ago before I moved on to other
jobs here in the East. We started a large adult education program
in Los Angeles and Orange Counties.

It proved to.be very popular, but, because the university lost the
funding, they lost the leadership, the positions that were held by
deaf people to run the program and to continue to have contact
with the various adult schools in those two counties. All of the pro-
grams started to disappear.

I am pleased that the Commission sees a need for such programs,
and we all support this recommendation.

They have also recommended very strongly that all of the four
programs be evaluated annually. We would welcome this type of
evaluation and oversight.

However, I would go one step further, and I would recommend
strongly that no evaluation be done without a site visit. I would
recommend that at least one site visit be done of all of the four
regional educational programs.

It is obvious that I have been concerned primarily with the post-
secondary education issue, but there are other recommendations
that are equally as important. We have a large number of inter-
preters serving in the regular classrooms, and I support the recom-
mendation that calls for the DepartmEnt of Education to develop
guidelines to establish standards for educational interpreters.

I was very fortunate that I had the services of qualified inter-
preters when I worked on my master's at CSUN and my doctorate
at the University of Arizona. I would never have been able to go
through these two programs Without this kind of support, and the
number of programs has grown tremendously since the passage of
Public Law 94-142, and we need to develop standards for interpret-
ers in the various elementary and secondary programs as well as
post-secondary programs.

Mr. Chairman, you asked this question of the previous panel.
You asked if you had to select just one recommendation, whet
would that be?

I was pleased to hear Dr. Bowe identify that the top priority
should be given to language a..:quisition. I feel very strongly that if
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all deaf children can be helped acquiring language at the same
level as their hearing peers, many of the problems that the Com-
mission has identified would be greatly diminished if not complete-
ly removed.

I appreciate very much the opportunity to make those state-
ments, and I would be happy to answer any questions.

[The prepared statement of Victor H. Galloway follows:]
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Mr. Chairman, I have had the opportunity to carefully review the final report of the
Commission on Education of the Deaf, Toward Equality: Education of the_Deaf. This
important report represents the best thinking on several aspects of deafness and
primarily on education of the deaf so 1 am very appreciative of the opportunity to
make a statement before this Committee on a number of items in this report.

The Commission is to be commended on its success in bringing together
individuals representing a variety of philosophies on education of the deaf and
working together to reach a consensus on a large number of recommendations for
the common good. The staff at the National Center on Deafness and at the three
other federally funded postsecondary education programs have been involved in
providing input, data and views on several occasions so I am very satisfied that the
Commission made every effort to involve every possible constituency in an open
and fair process to develop its final report.

The four Postsecondary Education Programs for Deaf students have been
operational since 1975 with the passage of Section 625 of the Education of the
Handicapped Act (Copy of Section 625 attached). The programs have collectively
served over 6,000 deaf students from every state, the District of Columbia and
several of the Territories. The programs have consistently more than doubled the
dollars available annually from the Federal Government through other Federal
grant programs, State funds and from the private sector. We have cooperated with
the National Technical Institute for the Deaf and Gallaudet University on
numerous occasions and have participated in GAO studies.

While I support virtually all of the recommendations made by the Commission
most of my remarks will be limited to those items pertaining to postsecondary
education (Chapter 3).

The Commission has recommended that each regional postsecondary educational
program be strengthened with increased funding so hat it can provide a broader
range of educational options, including vocational and technical training, two-year
junior college, and baccalaureate programs (Chapter 3, Recommendation 17) I

strongly support this recommendation and the directors of the programs in Seattle,
St. Paul and Knoxville have also indicated their enthusiastic endorsement of this
recommendation. The report shows that there are 32 postsecondary programs

1
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serving deaf persons in the state of California alone and most are in the southern
part. If this recommendation is implemented it will be possible to develop a very
comprehensive postsecondary education program serving a wide range of deaf and
hard of hearing persons and because a "critical mass" can very easily be attained in
Southern California the program will be very cost-effective.

The National Technical Institute for the Deaf has taken the first step to create a
Consortium of Postsecondary Programs for the Deaf which would include the four
regional programs as well as NTID and Gallaudet University. Such a consortium
would be the most effective vehicle to implement Recommendations 17, 19 and 20.
The American Deafness and Rehabilitation Association, the Council of State
Administrators of Vocational Administration, and the National Association of State
Directors of Special Education will be participating partners in this consortium.

The directors of the four regional programs have already gone on record supporting
the Commission recommendation that a fifth Regional Postsecondary Education
Program for the Deaf be established in the southwest region of the United States.

It is also recommended that the competitive funding cycle for the regional
postsecondary education programs for the deaf be increased from the present three
years to five (Recommendation 18). This is crucial if we are to improve the stability
of the programs through decreased turnover of qualified personnel and the
elimination of insecurity on the part of the deaf students who need assurances of
continued support services during their matriculation.

Yet another significant recommendation (19) has to do with the provision of adult
and continuing education programs. I was pleased to note that the Commission saw
fit to quote me in the report on this topic. In the mid-sixties CSUN was the first
postsecondary program to mount strong adult education progr ms for deaf persons
not only at its campus but also at various schools in Los Angeles and Orange
counties. Unfortunately, lack of funding led to the demise of the programs after
only four years. The Commission has recommended that funds be authorized by
Congress for each regional postsecondary education program for the deaf to provide
adult and continuing education program within its respective region and to assist
other local educational institutions in providing such programs to adults who are

2
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deaf. There is a great need for such programs nationwide so this recommendation
should be implemented.

Recommendations Nos. 21 and 22 in Chapter 3 would provide for comprehensive
evaluation and oversight of federally supported postsecondary education. We
would welcome the opportunity to have our programs undergo evaluation and
oversight. I would, however, urge that this recommendation be strengthened to
require at least one site visit per year. Based on my personal experience in program
evaluation, no such evaluation or oversight should be completed without a site
visit.

There are a number of other recommendations which do not necessarily pertain to
postsecondary programs but certainly have important implications for them. If we
are to continue to provide quality education in a mainstreamed setting such as
CSUN we must have qualified support services personnel. I was pleased that the
Commission has recommended that the Department of Education provide
guidelines for states to include in their state plans such policies and procedures for
the establishment and maintenance of standards to ensure that interpreters in
educational settings are adequately prepared, trained, and evaluated. I was
extremely fortunate to have had the support of excellent interpreters when I was
working on my master's degree at CSUN and doctorate at the University of Arizona
in the mid- to late sixties. With the proliferation of educational programs for the
deaf at all levels it is crucial that standards be established for educational
interpreters.

Filially, while I am obviously concerned that special attention be given to
strengthening the various postsecondary programs including NTID and Gallaudet
University, if I were asked which single recommendation of all 52 listed in the
report is the most important I would choose the one on language acquisition
(Recommendation No. 3, Chapter 2). For too long we have tolerated the pervasive
poor reading ability of deaf individuals when there should be a sense of national
outrage that this situation has been permitted to continue. Mr. Chairman, I would
hope fiat this Comn.ittee will support most, if not all, 52 recommendations;
however, I pray that top priority will be given to Recommendation No. 2.

Thank you.
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Mr. OWENS. Thank you.
Mr. Castle?

STATEMENT OF WILLIAM CASTLE, DIRECTOR, NATIONAL
TECHNICAL INSTITUTE FOR THE DEAF

Mr. CASTLE. I would first of all like to thank you, Mr. Chairman
and Mr. Bartlett, as well, for inviting me to come to this hearing
and thank you in addition to that for your years of support to the
National Technical Institute for the Deaf and, finally, to thank you
for taking the initiative along with the Subcommittee on the
Handicapped in the Senate to lead the way for the passage of the
Education of the Deaf Act of 1986 which did establish the Commis-
sion which has reported to you today.

I would also like to indicate my highest respect for what the
Commission has accomplished. They have worked very diligently,
and as we were called forth to be witnesses before that Commis-
sion, we were all dealt with in the most cordial way. I believe they
have produced what I would call a landmark document with re-
spect to education of the deaf.

As you know, it contains 52 recommendations. It is easy for us at
the National Technical Institute for the Deaf to support most of
those recommendations. Others we would support with some quali-
fication, and there are maybe one or two that we would disagree
with.

However, as we look at those that stand out for support, it is
quite clear to me that we must stand strongly behind the recom-
mendation regarding early identification and the additional one for
early intervention. These two things have long been in need of
strengthening.

You have taken the initiative on both matters, but they still
need to be strengthened further.

I also believe it is important to point out that the interpretation
of Public Law 94-142 does need to allow for choice of options
among parents of young deaf children particularly. I also stand
strongly behind the recommendation for the Special National Insti-
tute on Deafness and other Communication Disorders.

I have full appreciation for the rationale given for the establish-
ment of ten regional comprehensive centers regarding the deaf,
and I certainly do agree with the need to strengthen and broaden
the efforts of the existing federally sponsored post-secondary pro-
grams that are regional in nature.

I would like to point out, as Victor Galloway has pointed out,
that some initiative has already been taken for the establishment
of what we call a post-secondary consortium which may very well
prove to be an initial, very strong, partial response to all of these
recommendations regarding the comprehensive centers and the
strengthening of post-secondary programs. I would be happy to dis-
cuss that consortium concept in more detail if you choose to have
me do so.

Regarding NTID per se and the recommendations that have
come forth from the Commission, I would pimply first say we ar-
preciete the concept of the ''aison office in the Department of Edu-
cation. As a matter of fact, NTID for its full 20 years of opera don
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has always had a project officer. Currently, it is Madeleine Will,
and we have also had a liaison officer throughout those 20 years.

\We appreciate the recommendation for a five-year or some regu-
lar timing of evaluation of our program. We would hope, however,
that if this is to be done by the Department of Education, they
would end up doing it in conjunction with accrediting agencies that
already exist and who do come in on a regular basis to do evalua-
tions of their own kind.

We stand strongly behind the recommendation regarding affirm-
ative action, not just with respect to minorities, but in terms of
adding to our staff in terms of the numbers of hearing impaired
people who are working with us.

With respect to the recommendation about a majority of mem-
bers on the National Advisory Group having to be deaf, we respect
the principle of that suggestion. However, we would like to suggest
that since the consumerism aspect is what is impottant here, we
would suggest that a part of that majority might very well also be
parents of deaf children or children of deaf parents.

We appreciate the recommendation that has been made by the
Commission in final analysis regarding research at NTID, and that
is to suggest the current mode of funding for research at NTID
should stay in place.

The one issue that I would like to dwell orr just briefly is the
matter of the foreign student question. We appreciate the recom-
mendation of the Commission that we should be allowed to admit
foreign students to NTID. We have always contended that we
would like that on a parity with Gallaudet University.

We do not agree with the 10 percent limit that is suggested, how-
ever. We do not see why it is important to set such a limit. If we
have capacity to accommodate 1250 deaf students, why should we
hold to 1210 if the number of U.S. citizens is only 1100?

We also do not agree with the 75 percent of full costs of the aver-
age per student cost. W1 think if the issue here is subsidization,
that would in effect be tantamount to asking the foreign students
to subsidize the U.S. citizens in our program.

If the Commission report could be strengthened in any way, I
think there should be a stronger recommendation there with re-
spect is the kinds of qualifications that teachers of the deaf should
have. You asked the question about what is important for raising
quality.

My personal opinion is very strong that individuals who teach at
the preschool level or the elementary level or at the secondary
level young children who are deaf should first be well qualified
teachers of preschool children, well qualified teachers of elementa-
ry children, and well qualified teachers of secondary children, and
then add to that the added specialty of teaching deaf children at all
of those levels.

I also would suggest the report could be strengthened if it had
made a recommendation for wider and broader use of such special-
ists with deaf children as audiologists, speech pathologists, school
psychologists, and, especially, language specialim who are fully
qualified in language instruction per se.

This concludes my testimony for today. Thank you.
IThe prepared statement of William E. Castle follows:]
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Mr. Chairman, Members of the Committee.

I am pleased to have this opportunity to testify before this subcommittee on
the subject of the Commission on Education of the Deaf report, Toward
Equality: Education of the Deaf, and its recommendations.

We at the National Technical Institute for the Deaf (NTID) have experienced
a sense of common purpose and a cordial working relationship with the
Commission over the past 15 months. While we are not in full agreement with

every recommendation of the Commission, we strongly support most.
Furthermore, we are satisfied with the opportunities given us to present our
positions and background information on issues where there has been

disagreement. I would like to add that the Commission and its chairman are
to be commended for bringing together such an outstanding support staff.

This report has the potential to become a landmark document for the
education of the nation's deaf children and adults in both the near and the

distant futures. I am reminded that a Congressionally established Advisory
Committee on Education of the Deaf, similar in many ways to the present
Commission, was put in place nearly 25 years ago. Many subsequent

developments in the education of deaf children and adults can be traced to
that Advisory Committee's report (often cited as the Babbidge Committee
Report), one of which was the establishment of the National Technical
Institute for the Deaf. Therefore, as the Director of NTID, I have a full
appreciation for the potential impact of the report you have before you.

The Commission on Education of the Deaf has presented Congress with 52

recommendations. I support most of these recommendations unequivocably, I
support some with qualifications, and I disagree with a few of them. In a

moment I would like to comment on some of the Commission's recommendations,
focusing but not restricting my attention to those pertaining to

postsecondary education.

In preparing this testimony, I reviewed the statement I made in May, 1986,
as a witness before the house Subcommittee on Select Education with regard
to provisions in "The Education of the Deaf Act" which called for the
creat'on of a Commission on Education of the Deaf. With the Committee's
indulgence I would like to pick up on some elements of that statement in
relation to the findings and recommendations of the Commission report.

I spoke at that time of the need within this country to put in place a
universal system for the early detection of deafness in infants. I am

pleased that the Commission is recommending that the Department of
Education, in collaboratioa with the Department of Health and Human
Services, issue federal guidelines to assist states in implementing
procedures for screening all live births, and in following up with those
infants and young children considered to be at risk for hearing impairments

(Recommendation 2).

I spoke also of the need to establish parent/infant and early education
programs universally throughout the nation for hearing-impaired infants and
young children, and for their parents. The Commission has recognized the
importance of early intervention services for young deaf children and their
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families and is recommending that in their statewide planning and
implementation activities, state educational agencies be required to include
the development of program and personnel standards that address the
educational and psychological needs of families with young deaf children
(Recommendation 29). Another recommendation urges that grants be targeted
for training personnel to provide early intervention and preschool services
to deaf children from birth through five years and to their families
(Recommendation 31). Both of these recommendations should be implemented.

Within the context of P.L. 94-142, I expressed concern about the frequent
misapplication of the concept of "least restrictive environment" in equating
it with "mainstreaming," and stated the belief that "this interpretation
leads to an overly frequent phenomenon of restricting freedom of choice
among programs that are available to deaf children and youth and their
parents." The Commission has submitted six forceful recommendations
(Recommendations 5-10) to redress abuses stemming from such an
interpretation, and has added recommendations pertaining to the
determination of the appropriate educational program for each deaf child as
an individual (4), parent's rights (11), evaluation and assessment (12),
program standards (13), and quality education (14). I urge congressional
support for the implementation of these 11 recommendations in order to
strengthen the progressive intent of P.L. 94-142 for deaf students.

The Commission endorses your Subcommittee's recommendations for the
establishment of a National Institute on Deafness and Other Communication
Disorders within the National Institute of Health. I concur with this
endorsement (Recommendation 1).

The Commission is recommending the establishment of comprehensive service
centers for deaf rehabilitation clients (Recommendation 20). Such centers
have been discussed and debated, sometimes under federal auspices, for 30
years or more, and several centers have received temporary and sometimes
token federal funding to initiate limited types of services. Major federal
support for the establishment of such centers on a regional basis is long
overdue. I am inclined to suggest a more modest initial number than the ten
recommended, and the establishment of at least one as a model with a mandate
for applied research, demonstration, and professional training. Regardless
of the level of federal support that is feasible at the outset, the federal
commitment should be strong and enduring.

I strongly support the recommendation that each of the four regional
postsecondary programs currently serving deaf students be strengthened and
expanded in their range of offerings. I also concur with the ancillary part
of the same recommendation which urges the establishment of a fifth such
program in the southwest region of the U.S. (Recommendation 17). I support
the recommendation that these programs be encouraged and appropriately
funded to provide exemplary adult and continuing education programs for deaf
persons within their respective regions, and to assist other local
educational institutions in providing such services to deaf adults also
(Recommendation 19).

We at NTID believe that we have designed a first and modest response to the
Commission's recommendations 17, 19, and 20 by taking the initiative to
organize what we are calling the "Postsecondary Consortium." This

-2-
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Consortium has a nine-person steering committee with six "bona fide" members

And three "ex officio" members. The six "bona fide" members are the

directors of the six federally stipulated postsecondary programs for the
deaf (Callaudet University, NTID, St. Paul Technical Institute, Seattle
Central Community College, California State University-Northridge, and
University of Tennessee); the three "ex officio" members represent the
American Deafness and Rehabilitation Association (ADANA), the Council of
State Administrators of Vocational Rehabilitation (CSAVR), and the National
Association of State Directors of Special Education (NASDSE). The chief

goal of the Consortium, once in operation, is to deal with the special needs
of postsecondary deaf adults, especially low achieving deaf persons, who are
not currently receiving attention from existing postsecondary programs for

the deaf. A very important interest with respect to low achieving deaf
persons will be the raising of literacy levels.

My remaining comments on the recommendations concerning postsecondary
education pertain to NTID itself.

NTID is comfortable with the recommendation that a liaison office within the
Department of Education (i) have a role in the coordination of activities
across the national and regional programs, including NTID, to ensure quality
and avoid unnecessar; duplication, (ii) review and comment on workplans
relating to certain activities, and (iii) assist in the development of

budg requests (Recommendation 21). NTID has always had a project officer
within the Department of Education and this recommendation does not
represent a major departure for us.

NM is also satisfied with the recommendation calling for program
evaluations of the national and regional postsecondary programs, including
NTID, on a five-year cycle (Recommendation 22). We do suggest that such

evaluations be timed to coincide and be conducted in conjunction with the
cyclical accreditation process at Rochester Institute of Technology, NTID's

host institution. It may be possible to adjust the reauthorization schedule

or to prevail on the accrediting bodies to adjust theirs. The result could
be a comprehensive, credible, and timely evaluation which is appropriate for

both Congress and the accrediting bodies.

NTID remains strongly committed to its affirmative action program, and we
will continut to be assertive in recruiting, hiring, and promoting
applicants and employees who are deaf. We futly subscribe to the

recommendation pertaining to this topic (Recommendation 25). Our record
over the past two years in doubling the number of staff who are members of
minorities and increasing the number of hearing-impaired staff by 20 percent
speaks well to our sincerity and commitment to the principle of affirmative

action.

The Commission is recommending that a majority of members of the governing
and advisory bodies of the national and regional postsecondary programs be
persons who are deaf (Recommendation 26). I am sympathetic to the intent of
the recommendation but be,.ieve that parents of deaf children and children of

deaf parents should also be part of that majority. NTID has pointed out to

the Commission that in 1987, almost one-half of NTID's active National
Advisory Croup, including the federal liaison officer, consisted of hearing-
impaired persons (6), parents of deaf children (2), or children of deaf
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parents (1). The ramaining members include educators of the deaf, members
of Congress, and leaders in busi ess and industry as prescribed by current
law. As the director of NTID, I look to all these sources for advice and
counsel, but parents of deaf children and children of deaf sarents add a
special kird of sensitivity and insight which is difficult to capture from
other sources. I would be more supportive of the Commission's
Recommendation 26 if a provision is added

for parents of deaf children and
children of deaf parents, namely that the collective majority of NTID's
National Advisory Croup consist of persons who are hearing impaired, to
number no fewer than one-third,

parents of deaf children, and children of
deaf parents.

As part of one of its recommendations, the Commission urges that foreign
deaf students become admissible to NTID (Recommendation 23). Implicit in
this recommendation is the principle that no qualified student in this
country would be replaced by a foreign student. NTID strongly concurs. We
believe the enrollment of foreign deaf students can be both educationally
beneficial and economically justifiable for all, and have shared
considerable corroborative documentation to this effect with the Commission.
A second part of the same reccmmendatinn limits the number of foreign deaf
students to 10 percent of the student body. We at NTID ccnsider this to be
an unnecessary restriction since our enrollment capacity for deaf students
stands at 1,250. For example, to suggest that we should hold at 1,210 total
if the number of U.S. students is only 1,100 seems overly restrictive. Athird part of the recommendation pertaining

to the admission of foreign deaf
students concerns tuition charges. The Commission is opposed to any federal
subsidization of foreign students. We have had considerable dialogue with
the Commission on charges to students, arguing that the marginal
(incremental) costs for foreign students would be considerably lower than
suggested by the formula recommended by the Commission. The Commission has
not been dissuaded in its view. If we use the t..ition rate suggested by theCommission, we will realize a 1 ofit of nearly $10,000 per foreign deaf
student for each year he or she is enrolled. We understand the concern
about foreign students being subsidized

by federal dollars, but by the same
token we do not believe there should be federal profit from educating
foreign deaf students in this country. We have demonstrated that we can
serve the additional students who are deaf because of the rubella epidemic
of the early '60's at a cost of approximately

$8,000 per year, and we see no
reason why we cannot do the same with foreign students.

Whatever the tuition charge level chosen by Congress for foreign deaf
students, we continue to endorse the policy of parity between NTID and
Callaudet University in our tuition charges. Our two federal programs have
a legal agreement, based on sound educational policy, to charge equivalent
tuitions to our respective students in order to discourage enrollment
decisions based solely on relative tuition costs. In summary, I support the
recommendation that foreign students be admissible to NTID, but ergue
vigorously for parity in the tuitions

charged these students by the two
federal postsecondary programs.

I am pleased to say thrt after testimony was presented and supplementary
documentation wa3 furnished to the Commission, it withdrew an earlier draft
recommendation to reduce the base level of federal funding for research at
NTID. I quote from the Commission report as follows.
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"We subsequently concluded that this (current) level of research at
NTID was appropriate and that our recommendation should not result
in a change in this level of research funding at NTID (Discussion
preceding Recommendation 27)."

The Commission is also recommending that Callaudet University and NTID be
directed to make their research plans more open to public comment by
consumers and.researchers, and'to incorporate outside authorities into the
review process (Recommendation 28). We endorse this recommendation and, in
fact, have just developed a policy and the procedures for implemeptatinn of
i process for external review of research at NTID at various points in its
development and reporting.

There are two matters that I wi,n to bring to your attention which would
serve to strengthen the Commission's report and to strengthen the field of
education of the deaf in the future. The first has to do with certification
standards for teachers of the deaf. The Commission recommends guidelines
for universal standards that are at least as stringent as those set by the
Council on Education of the Deaf (Recommendation 32). We nepd to go farther

than this recommendation suggests. Teachers of the deaf at the pre-school,
elementary, and secondary levels should be qualified not only to teach deaf
students but should have the same qualificrtions to teach at these
respective levels and within specific areas as their colleagues who teach

hearing children. In many instances this may call for dual certification.
For example, it should not be enough for a teacher of the deaf to be
certified at the secondary level. That teacher should also be certified in

particular content areas.

The second matter pertains to all the special services that are required for
deaf children within the educational process. The Commission makes no point
of the need for a greater prevalence of audiologists, speech pathologists,
language specialists, school psychologists, and personal and career guidance
counselors in all educational programs for deaf persons; and it should,
because all such professionals are important to the interest in making
things different.

Lastly, I wish to comment on prioritization of the Commission's 52
recommendations. If Congress finds it necessary to pick and choose in terms
of what it can and should support, I would hope that it would do so on the
basis of which the recommendations are designed to enhance the chances of
successful educational accomplishment for deaf children of the future. To

illustrate, it is far more important to universalize early identification
and early intervention programs than it is to provide all deaf persons with
free decoders for captioned television; it is far more important to do
everything possible to improve what is happening at the preschool,
elementary, and secondary levels of education of deaf persons than it is to
establish a federal bureaucracy to perpetually evaluate postsecondary
programs; and it is far more important to reduce the number of low achievers
in the future than it is to improve the lot of today's low achieving deaf
persons.

In closing, I wish to express my appreciation for being invited to testify
before this subcommittee on the Commission's very important report. I'm

sure that members of the Committee will respond to this report in many ways
that will improve the educational circumstances for this nation's deaf
population.

Castle,W.-712a##
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Mr. OWENS. Thank you, Mr. Castle.
President Jordan?

STATEMENT OF I. KING JORDAN, PRESIDENT, GALLAUDET
UNIVERSITY

Mr. JORDAN. Mr. Chairman, Mr. Bartlett, I appreciate the oppor-
tunity to appear before this subcommittee and to comment on the
report of the Commission on the Education of the Deaf.

I am pleased to be joined today by the Chair of the Board of
Trustees, Mr. Phil Bravin, and by the President of our Student
Body Government, Greg Hlibok. Also here today are a number of
students, faculty, and staff from Gallaudet.

The 240 Gallaudet students from States represented by membe,
ship on this subcommittee send special greetings along with the
rest of the members of our Gallaudet community.

Gallaudet is now entering a new era. Our campus community is
energized and has a sense of renewed commitment to our unique
mission as a distinguished special university. The events of .the
past few weeks have brought a heightened sensitivity with respect
to the role of deaf people to Gallaudet University and the society
as a whole.

Our Board of Trustees has already acted on the Commission rec-
ommendation to increase representation of deaf persons among its
membership. As our review and response to the Commission report
continues, I want to assure this subcommittee that we shall utilize
this new energy to bring a fresh perspective to the issues facing
Gallaudet University.

We have appreciated the opportunity to work with the Commis-
sion on the Education of the Deaf in examining a number of impor-
tant issues relevant both to post-secondary education and to the
field in general. The 18-month effort by the Commission provided a
forum for numerous individuals and groups to share their concerns
about the status and future of education of deaf people.

I would ask the subcommittee to please consider my brief tenure
as President of Gallaudet University and to afford me the opportu-
nity to work with my administration in setting an agenda for Gal-
laudet prior to any legislative action which might be contemplated
as a result of the Commission report.

The Commission addressed in a very substantive way the issue of
least restrictive environment and has made positive recommenda-
tions with regard to the manner in which this concept should be
viewed as it relates to deaf persons. Utilizing the concept of most
appropriate as opposed to least restrictive places the interpretation
in a much more positive light and will, we believe, significantly im-
prove the decision making process with respect to placement andprogramming.

Similarly, the Commission has recognized the significance of en-suring the availability of an adequate number of highly trained
professional personnel to serve the educational needs of deaf
people. Each of the 11 recommendations of the Commission within
this general area is appropriately made and substantiated.

Examples of other well chosen and developed recommendationsmade by the Commission are those related to the area of education-
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al technology, for it is this field which already has provided impor-
tant breakthroughs on behalf of deaf persons and continues to hold
prom;3e for other significant advances in the future.

Within the areas just mentioned and most other portions of the
Commission report, recommendations focus on the improvement of
the quality of programming and the expansion of services to deaf
persons. We find these recommendations, in general, to be very
helpful.

On the other hand, it appears that most of the recommendations
within the C4mmission report which impact directly on Gallaudet
University place restrictions on proaramming or governance. We
fmd that we cannot support such restraints on our ability to serve
deaf people.

Among such recommendations are those which would redirect a
portion of Gallaudet research funds to other institutions and agen-
cies, significantly increase the tuition costs to be borne by interna-
tional students, impose unnecessary revision of the mission of our
two national demonstration schools, _ad eliminate all hearing stu-
dents from baccalaureate degree programs.

Another r commendation replaces certain board responsibility
for oversight of programs with additional oversight by the Depart-
ment of Education. This flies in the face of the Commission's rec-
ommendation that the Gailaudet board be reconstituted in a way
which provides for deaf people to assume a greater oversight role.

We have serious reservations about these recommendations.
They have potentially del, astating impact on the deaf community
as well as constraining Gallaudet University in the achievement of
its mission.

I have convened a working group which will prepare written
comments which explain carefully our points of view on these mat-
ters and provide a rationale for our position on each. This written
statement will be submitted soon for your consideration as part of
the record of this hearing.

We at Gallaudet University look forward to working with you to
determine the most appropriate next step. I trust that today marks
the beginning of a new dialogue which will continue over the
months to come.

Additionally, each of the major professional organizations are
now reviewing the Commission report. Information from these
groups is vital to Gallaudet as well as to Congress and the Admin-
istration in formulating action plans.

Again, we wish to applaud the foresight of Congress which estab-
lished this Commission with the same legislation that granted Uni-
versity status to Gallaudet. We welcome this recognition and the
added responsibility it brings for assuming a greater leadership
role and for ensuring excellence in all programmatic endeavors.

Finally, we are encou:aged by and pledge our support to your
continuing commitment to increased opportunity for deaf people
both here and around the world.

Thank you very much.
The prepared statement of Dr. I. King, Jordan follows:]
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STATEMENT OF

DR. I. KING JORDAN

PRESIDENT

GALLAUDET UNIVERSITY

SUBCOMMITTEE ON SELECT' EDUCATION

HOUSE OF REPRESENTATIVES

WEDNESDAY, MARCH 30, 1988

kir. Chairman, I appreciate the opportunity to appear before this

Committee and to comment on the report of the Commission on the Education

of the Deaf. I am pleased to be joined today by the Chair of our Board

of Trustees, Mr. Phil Bravin, and by the President of our Student Bedy, Mr.

Greg filibok. Also with me are a few members of the Gallaudet faculty,

staff and student body. The 240 Gallaudet students from states repre-

sented by membership on this Committee send special greetings, along with

all members of our University community.

Gallaudet is now entering a new era. Our campus community is

energized and has a sense of renewed commitment to our unique mission as a

distinguished special university. The events of the past few weeks have

brought a heightened sensitivity with respect to the role of deaf people

and the value of deaf culture to Gallaudet University and, I believe, to

our society as a whole. Our Board of Trustees has already acted on the

Commission recommendation to increase representation of deaf )crsons among

its membership. As our review and response to the Commission report con-

tinues, I want to assure this Committee that we shall utilize this new
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energy to oring a fresh perspective to the issues facing Gallaudet

University.

We have appreciated the opportunity to work with the Commission on the

Education of the Deaf in examining a number of important issues relevant

both to postsecondary education and to the field in general. The eighteen

month effort by the Commission provided a forum for numerous individuals

and groups to share their concerns about the status and future of educa-

tion of deaf people. I would ask the Committee to please consider my brief

tenure as President of Gallaudet University and to afford me the oppor-

tunity to work with my administration in setting an agenda for Gal !owlet

prior to any legislative action which might be contemplated as a result of

the Commission report.

The Commission addressed in a very substantive way the issue of least

restrictive environment and has made positive recommendations with regard

to the manner in which this concept should be viewed as it relates to deaf

students. Utilizing the concept of most appropriate as opposed to least

restrictive places the interpretation in a much more positive light and

will, we believe, significantly improve the decision making process with

respect to placement and programming. Similarly, the Commission has

recognized the significance of ensuring the availability of an adequate

number of highly trained professional personnel to serve the educational

needs of deaf persons. Each of the eleven recommendations of the

Commission within this general area is appropriately made and substan-

tiated. Examples of other well chosen and developed recommendations made

65
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by the Commission are those related to the area of educational technology,

for it is this field which already has provided important breakthroughs on

behalf of deaf persons and continues to hold promise for other significant

advances in the future. Within the areas just mentioned and most other

portions of the Commission report, recommendations focus on the improvement

of the quality of programming and the expansion of services to deaf per-
sons. We find these recommendations, in general, to be very helpful.

On the other hand, it appears that most of the recommendations within

the Commission report which impact directly on Gallaudet University place

restrictions on programming or governance. We find that we cannot support

such restraints on our ability to serve deaf people. Among ..ich recommen-

dations are those which would redirect a portion of Gallaudet research

funds to other institutions and agencies, significantly increase the

tuition costs to be borne by international students, impose unnecessary

revision of the mission of our two national demonstration schools, and eli-

minate all hearing students from baccalaureate degree programs. Another

recommendation replaces certain Board responsibility for oversight of

programs with additional oversight by the Department of Education. This

flies in the face of the Commission's recommendation that the Gallaudet

Board be reconstituted in a way which provides for deaf people to assume a

greater oversight role.

We have serious reservations about these recommendations. They have

potentially devastating impact on the deaf community as well as

constraining Gallaudet University in the achieiement of its mission.
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I have convened a working group which will prepare written comments which

explain carefully our points of view on these matters and provide a

rationale for our position on each. This written statement will be sub-

mitted soon for your consideration as a part of the record of this hearing.

We at Gallaudet University look torward to working with you to deter-

mine the most appropriate next step. I trust that today marks the

beginning of a new dialogue which will continue over the months to come.

Additionally each of the major professional and consumer organizations are

now reviewing the Commission report. Information from these groups is

vital to Gallaudet as well as to Congress and the administration in for-

mulating action plans.

Again, we wish to applaud the foresight of Congress, which established

this Commission with the same legislation that granted University status to

Gallaudet. We we come this recognition and the aide: responsibility it

brings for assuming E. greater leadersWn role and for ensuring excellence

in all programmatic endeavors.

Finally, we are encouraged by and pledge our support to your continuing

commitment to increased opportunity for deaf people both here and around

the world. Thank you.
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GALLAUDET STATEMENT ON TOWARD EQUALITY

REPORT OF THE NATIONAL COMMISSION ON EDUCATION OF THE DEAF

EXECUTIVE SUMMARY

o Gallaudet University commends the National Commission for
the thoroughness and energy with which it accomplished its
important task.

o Gallaudet University supports the majority of the
recommendations of the National Commission on Education of
the Deaf, especially in the following areas:

Prevention and early identification of deafness

Improvements in elementary and secondary education for
deaf students

Application of the Bilingual Education Act to
deaf students

Regional Postsecondary Education Programs for the Deaf

Affirmative action for deaf employees in federally
supported programs serving deaf students

Increased federal support for research on deafness

Improvements in professional standards and training in
the field of deafness

Increased support for technology to support deaf people,
especially in the areas of captioning, instruction, and
assistive devices.

Increased support for information clearinghouses
on deafness

Increased support for deaf/blind people.

o Gallaudet indicates its interest in supporting the
implementation of these goals through its leadership role
in the education of the deaf and through application of
its considerable resources in research and outreach.
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o Gallaudet disagrees strongly with several, of the
Commission's recommendations that would severely constrain
its programs and would impede accomplishment of
its mission. Gallaudet opposes the recommendations
that would:

Redefine the mission of the Model Secondary School for
the Deaf

Greatly increase federal program oversight for Gallaudet

Severely limit Gallaudet's ability to educate
international students

Deny Gallaudet University the latitude to accept hearing
students into its bachelor's degree programs

Severely restrict Gallaudet's expenditures on research
and development

Greatly increase oversight and external control over
Gallaudet research programs.

o Gallaudet thanks the Commission for recognizing the
high quality of its research programs and the Congress for
permitting this response to the Commission's
recommendations.
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GALLAUDET STATEMENT ON TOWARD EQUALITY

REPORT OF THE NATIONAL COMMISSION ON EDUCATION OF THE DEAF

Introduction

Gallaudet University appreciates the opportunity to

respond to the report of the Commission on Education of the

Deaf and commends the Commission for the development of its

challenging recommendations. As a major source of resources

in the field of deafness, Gallaudet University sees its

leadership role complementing the intention of the report and

intends to provide whatever support it can in implementation

of the recommendation.L.

Our overall response to the Report of the Commission is

one of support. However, as indicated in oral testimony

before the Senate Subcommitte on the Handicapped on March 21

and before the House Subcommittee on Select Education on

March 31, 1988, we disagree with several of the

recommendations, especially as they apply to Gallaudet's

programs. We will comment more extensively on these areas in

our review of the report's individual chapters.

For example, we are particularly concerned with the

recommendation which could dilute our directed research

efforts, efforts wnich we believe (evidenced by citation in

the Report) proved very useful to the Commission itself in

formulating its recommendations. We are also very troubled

by the recommendation which would effectively exclude
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international students (including Canadians) from our

university. Such exclusion would be contrary to.our unique

historical mission to provide higher education for the world

deaf community, a mission which has brought good will to the

United States in many parts of the world. Finally, we

realize that because a large part of our funds come from the

federal government, there is legimate public interest in how

these funds are spent. However, as Gallaudet is an

independently chartered institution of higher iucation, we

are disturbed by the recommendations that call for additional

federal oversight and control of Gallaudet's internal

affairs.

Chapter 1: Prevention and Early Identification

Gallaudet supports in principle recommendation 1 to

establish a National Institute on Deafness and Other

Communication Disorders within the NIH but is concerned about

how th4s institute would be funded. In general, Gallaudet

supports the notion of increased funding in research areas

related to deafness. Gallaudet itself currently is the

leading center for research on the education of deaf

children, demographics of the deaf population, sign language

and deaf culture, genetics of deafness and developmental

aspects of deafness. Gallaudet has not keen a leader in

research on the medical aspects of deafness, and it is quite

appropriate that such a center should be established in the

2
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NIH. Gallaudet's principal concern is whether Congress will

be willing to appropriate the additional funding that will be

needed to make this institute viable. We assume that some of

this can be accomplished by pulling together existing

programs located in other parts of the NIH into one

institute. However, we remain concerned that the Institute

be established in the most cost effective manner possible and

that its establishment not drain resources from existing

research programs. The legislation to establish this

Institute has been introduced and Gallaudet will be

interacting with its supporters and providing assistance in

whatever ways are possible.

Gallaudet is highly supportive of recommendation 2

concerning the establishment of guidelines for early

detection screening.

Chapter 2: Elementary and Secondary Education

Gallaudet supports all of the recommendations in this

section with the exception of number 16 concerning the Model

Secondary and Kendall Demonstration schools. In general, the

recommendations in this section have to do with the

Department of Education establishing guidelines and

requirements for the states. Although we support the spirit

of these recommendations, we ara concerned that they not lead

to excessive bureaucr-cr in the Department. Given their

general soundness, Gallaudet would like to offer it, support

3
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in the data gathering and monitoring functions that have been

proposed, especially through the Annual Survey of Hearing

Imraired Children and Youth conducted by Gallaudet's Research

Institute.

The survey represenFs the current best source of existing

information on Elementary and Secondary education for the

deaf and the best potential data gathering network. We

believe that these recommendations should be implemented in

the most cost-effective way possible, and this should include

the use of currently available data sources such as the

Annual Survey. In addition, our Center for Studies in

Education and Human Development is currently conducting large

scale studies of the factors that influence successful

placement of deaf students. Gallaudet particularly wishes to

lend its support to recommendations 5 and 6 that would

refocus the concept of least restrictive environment toward

appropriateness and would require the consideration of the

nature and severity of handicapping conditions in the

placement of students.

Gallaudet supports recommendation 15, concerning action to

apply the Bilingual Education Act to deaf students. Research

conducted by the Gallaudet Center for Assessment and

Demographic Stud:es indicates that only a tiny percentage of

teachers of the deaf currently use ASL, so funds for training

programs would be needed. Gallaudet endorses this

recommendation to the extent that it would lead to expansion

of the number of deaf teachers of the deaf and t .n increase
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in appropriations for competitive grant programs under the

Bilingual Education Act to serve this deaf constituency.

With respect to recommendation 16, concerning submission

of annual and evaluation reports and setting priorities at

KDES and MSSD, Gallaudet expresses partial support with some

reservations. Gallaudet currently receives considerable

oversight frcn federal agencies and the Congress. We view

the development and dissemination of these reports as

zeasonable methods for evaluating and reporting the

accomplishments of KDES and kiSSD in relation to the stated

priorities of the schools. This would include tin additional

priorities recommended by the Commission. However, Gallaudet

would also like to comment about certain impressions

developed and reported by the Commission with which

we disagree.

We disagree that there is a need to redefine the fission

and focus of MSSD so that the student population served by

the school more closely mirrors the national demographics of

secondary school-aged deaf children. The current student

body is already heterageneous and is relective of the

diversity of the national population based on our comparisons

with the national sample of more than 48,000 students in the

Gallaudet Cel.:er for Assessment ar'd Denographic Studies

database. In fact, we already enroll greater percentages of

students in several of the categories of concern to the

Commission than are reflected in the national data. Already

approximately 20% of the MSSD student body read at or below

5
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the 3rd grade level. The percentage of reported emotional or

behavioral problems among MSSD students is three times that

found in the national sample (15.3% versus 4.5%). The

percentag of MSSD students with learning disabilities is

twice that found :n the national sample (15.3% versus 8.2%).

With these numbers of students in the low functioning

category, MSSD will be able to continue to develop materials

for use in other schools without the need for significant

modification in the basic mission of the MSSD. We feel that

it is very important that MSSD maintain its status as a

comprehensive high school, with programs for all types of

students. It is possible to place greater emphasis on

development activities based on identified priorities and

this would be our recommendation.

It has also been reel= nded that KDES and MSSD should

develop exemplary programs to meet critical needs as

Identified by the Commission. It is recommended that KDES

and MSSD address these priorities through research,

development, training and technical assistance. The respoase

to these four critical areas of need will require careful

reallocation of resources to address increased research and

development efforts in each of these areas. However,

Commission Recommendation 27 proposes a reduction in overall

funding for research purposes at KDES and MSSD. A reduction

such as this will great) decrease tht. ability of KDES and

MSSD to respond to the new priorities as proposed in

Recommendation 16. The reduction would also decrease the
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resources available to conduct product and program evaluation

activities prior to dissemination of products and services.

KDES and MSSD can, with sufficient advance notice, modify

their development priorities. But if there is a significant

reduction in the funding allocated to research and

development, the overall level of activity in relation to new

priorities will necessarily be reduced.

Chapter 3: Federal Postsecondary Educational Systems

Gallaudet supports recommendations 17, 18 and 19

concerning the strengthening of the Regional Postsecondary

Education Programs for the Deaf (RPEPDs), but questions

whether Congress will appropriate additional monies to

support their expansion and the training needs implied in the

recommendations. In particular, lengthening the funding

cycle to 5 years should have a beneficial effect on program

effectiveness and continuity. The Commission might also have

considered the advisability of increasing the length of the

notification of award period to as much as two years before

the award is to begin. This would greatly facilitate

planning in these programs. A further criterion for program

selection of a RDEPD should be its potential to attract a

critical mass of deaf stue,-,nts. Gallaudet also supports

recommendation 20 which calls for the establishment of ten

comprehensive service centers, and we would like to point out

that Gallaudet, NTID and the RPEPDs are currently cooperating

7
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to coordinate activities related to those outlined in the

recommendation. Gallaudet, in particular, is the world

leader in the higher education of deaf people and will

continue to assist uther programs through consortium

arrangements and our network of regional centers.

With respect to recommendation 21, concerning the role of

the Department of Education's liaison, Gallaudet points out

that the D'epartment's oversight role is clearly outlined in

the current law. In fact, current oversight from the Office

of Special Education and Rehabilitative Services (OSERS)

includes eie....ents of program review and budget development

such as those outlined in the recommendation, and we feel

that those are entirely apprcpriate.

There is not an instance, to our knowledge, in which a

federal liaison or project officer has had oversight

jurisdiction for academic programs of a college or

university. An important charactnristic of collegiate level

academic programs is the manner in which certain aspects of

governance are shared between faculty and administration.

This shared governance concept has served higher education

well from its antecedents in Europe down to current day

university systems.

As with most colleges and universities, Gallaudet depends

rather heavily for programmatic oversight on accrediting

bodies. Not only is the entire University accredited by the

Middle States Association, but a number of our programs are

accredited by state, regional, or national bodies. Internal
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program oversight of collegiate academic programs

historically is heavily weighted by peer and student

evaluation, in addition to review by administration and

Board. A collegiate faculty, in a similar manner as an

accrediting body, would not be able to accede to the

intervention of a li tson officer. Gallaudet already has

national advisory grt 1 for its elementary and secondary

school programs.

The Gallaudet Board of Trustees, through its legislative

charter, establishes policy for the general direction and

control cf the institution. There is probability of conflict

between the role of the yard and the role of a Liaison

Officer. The Commission has recommended and the Board is

acting to increase its deaf membership. Any recommendation

fo. federal oversight tnat would reduce the role of the Board

would fly in the face of :lie recommendation to increase the

oversight responsibility of deaf people.

In summary, Gallaudet already receives extensive

oversight. The following groups are among those which

regularly have review responsibilities for various aspects of

Gallaudet's programs:

o Federal Administration:

General Accounting Office, Office of Management and

Budget, Department of Education

o United States Congress:

Appropriation and Authorization Committees both of

the Senate and House

9
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o Governing Board and Invited Annual Review:

Gallaudet University Board of Trustees (Includes one

U.S. Senator & two members of the House of

Representatives), Independent Auditing Firm

o Accrediting Bodies:

Middle States Association (overall review of

collegiate programs, KDES and NSSD), Conference of

Educational Administrators Serving the Deaf (overall

review of elementary and secondary programs)

Accrediting bodies which sanction individual

programs, e.g., teacher education, social work,

speech-language pathology, audiology,

rehabilitation counseling, !nstructional supervision.

In view of the foregoing, it seems appropriate to suggest

that the role of a Liaison Office focus on information and

liaison functions. A centralized source of information about

education of the deaf, under the Secretary's administration,

could provid. useful support to the Administration as well as

to Congress.

Recommendation 22 proposes regular program evaluations of

Gallaudet University and other postsecondary programs to be

conducted by the Department of Education and using outside

consultants. Gallaudet University is pleased to cooperate

with all federal review bodies as well as submitting regular

reports to such agencies and to other constituent groups.

Likewise, the five-year reauthorization cycle is perceived as

being appm,:iate. Gallaudet does, however, wish to point

10
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out that numerous reviews occur on a regular or cyclical

basis. A number of such review processes have been outlined

previously in this paper. In particular, the reports

prepared for and by accrediting agencies should be utilized

and became an important part of this proposed five-year

review cycle.

Gallaudet has previously gone on record as opposing

recommendation 23 which calls for a radical increase in

tuition for foreign students and a cap on their enrollment at

10% of the total. We have presented to the Department of

Education a formal report -n the cost implications of foreign

students at Gallaudet and have appended it to this response.

We will not reiterate the arguments developed in that report

but will outline our general objections to the

recommendation. Gallaudet has, on several previous

occasions, indicated that it is an international institution

but that it has never turned away qualified U. S. students

while admitting international students. In addition, the

exchange of ideas that results from having a comprehensive

student body forms an important part of the education for our

U.S. students. In general, we admit all qualified U.S.

students and then admit aiditional international students up

to the capacity of our facilities and resources. This number

has tended to be approximately ten percent of total

enrollment or slightly more. On the basis of arguments

developed in detail in the attached paper, we suggest that

the incremental (or marginal) cost of enrolling these

11
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students is currently less than the tuition and required fees

that they pay. According to this argument there is,

therefore, no federal subsidy for these students. We believe

that raising ,uition to the levels suggested in the

Commission's recommendations would have the effect of

severely restricting the ability of deaf students from

developing nations to attend Gallaudet. In addition, we are

concerned that rigid adherence to a 10% cap would be very

difficult to accomplish--for example, an enrollment shortfall

in U. S. students might accidentally place us in violation

of such a requirement. We propose instead a target range of

10 to 15% of total enrollment, but not a fixed cap.

Commission recommendation 24 proposes that Congress deny

Gallaudet Univers_ty the latitude to accept hearing students

to its baccalaureate programs. Gallaudet fully recognizes

and reaffirms its primary mission of serving hearing impaired

students at the undergraduate level. Accordingly, no strong

issue is taken with this recommendation. We would point out,

nonetheless, that there are some advantages to enrolling a

very limited number of hearing undergraduates in majors which

would lead to their becoming professionals in human service

occupations associated with service to deaf people. We

believe that the early immersion of these students in a deaf

cultural environment represents an important part of their

career preparation. There is no intent, nor would we permit,

the utilization of resources which are otherwise needed or

intended to support deaf students. Nor would we enroll a
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hearing person in preference to a deaf applicant. Currently,

Gallaudet has five hearing students enrolled in bachelor's

degree programs.

Gallaudet wholeheartedly accepts recommendation number 25,

concerning its affirmative action programs for deaf

employees. This rec:ommendatirn should apply to all federally

supported programs serving the deaf, not only those at the

postsecondary level. Gallaudet also indicates that its Board

of Trustees is currently studying ways to come into

compliance with recommendation 26. We request that the Board

be given a reasonable amount of time to achieve this goal

before legislative action is contemplated.

Chapter 4: Research, Evaluation and Outreach

Gallaudet is pleased that the COED report ackm41edged the

high quality of its research. Explicitly, the Summary of

Chapter 4 states that GU has ". . . done good research . . .

[and should receive continued funding to) . . . ensure a

robust research program." On an implicit level, the worth of

GU's research to the Commission was apparent in that over

half of the rep-TVs citations of published research was to

work conducted Gallaudet researchers. That Gallaudet's

research served as the major reference source for the report

speaks to the value and uniqueness of the GU research effort.

We note first that if the intent of the report is to

increase the quantity and quality of the research being done

13
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on deafness as well as the diversity of settings in which

this research occurs, then we agree with this spirit. From

our point of view, the Department of Education's extramural

funding for deafness research represents a very small

percentage of its resources; likewise, NIH expenditures for

research on this topic are low in proportion to the size of

the affected population. The only coLsistent long-term

commitment to deafness research of any breadth haE been

through the collective efforts of the programs of Gallaudet.

Even the level of funding for this effort is modest by major

research institute standards. In order to understana

phenomena associated with deafness, significant? core

resources are needed.

If the spirit of the report is to increase the quality and

quantity of research about deafness, we note that the

specific recommendations (nos. 27 and 28) do not L ..mplish

the underlying purposes. If adopted, they would have a

devastating effect on Gallaudet's ongoing directed research

efforts as well as disrupting the Pre-College's

instructional, development, and evaluation work. For these

and other reasons discussed below, Gallaudet expresses

disagreement with these two recommendations.

Recommendation #27 calls for the establishment at GU of a

National Center on Deafness Research not only to conduct in-

house research but also to fund research at other

institutions. We note first that the $7.8 million figure

cited in the COED report (p. 92) as being available at GU to

14
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fund a Center i.s highly misleading. From the GU general

fund, the Gallaudet Research Institute (GRI)--the locus of GU

directed research--receives only $2.6 million. This amount

includes money from other revenue sources in addition to the

fedhral appropriation. The remaining $5 million supports

instructional research, development, and evaluation at ?re-

College Programs. This latter figure includes estimated

amounts to support approximately 20% of MSSD and KDES

classroom teachers' time that is devoted to research,

development and evaluation. Reallocation of these funds to

support the proposed Center would be impractical and would

decimate those educational programs.

Th.:.- $7.8 million appears to represent an overestimate of

$700,000 in funding for overall University research. The

COED appears to have derived this figure from estimated

University research ($2.6 million) and funding for Pre-

college research and development ($5.3 million). However,

both figures include $703,000 transferred from the Pre-

College to the University to supart Pre-college oriented

research in Fiscai Year 1987.

Recommendation #27 also indicates that the proposed Center

should award some of its funds competitively to other

research organizations. Gallaudet researchers would be

disallowed from coute-ling for the grant monies of the Center.

Such a proscription belies the Commission's commitment to

competitive research. As indicated in Chapter 4 (summary),

n. . . competition enhances both the quality and relevance of
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._search inasmuch as it stimulates innovation and excellence

. . ." and also (pg. 91) ". . . scarce funds should be made

available to support the best research regardless of where it

is performed." Evidence that some of the "best research" has

been conducted at Gallaudet University is supported by the

Commission Report and by the success of Gallaudet r'searchers

in acquiring extramural funding. It would be to the

detriment of future research on deafness and against public

interest to exclude Gallaudet University researchers from

competition for these federal funds.

Finally, we note that the present appropriation for the

National Eye Institute is almost $225 million, of which $198

million supports extramural projects. Our best estimate for

ear research is approximately $35 million. We believe that a

greater share of federal research funds should be made

available to deafness research rather than the Commission's

suggestion of reducing existing support to GU.

In summary, we disagree with recommendation #27 calling

for the establishment of a deafness research center at GU

with significant funding diverted to other institutions,

because it would not only disrupt our current research

efforts, but also other vital educational functions of the

rersity. We do as/rPr, however, with the statement

elsewhere in the COED report (p. 92) that Gallaudet's ". . .

overall level of research funding . . . should be maintained

(or increased)" to ensure a robust program. Further, we

believe that additional funds should be appropriated to
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various federal agencies (i.e. Department of Education,

National Science Foundation, Nations_ Institutes of Health,

Department of Labor) to enhance existing and future

competitive grant a.rd cooperative agreement programs.

Recommendation #28 calls for external review to select GU

research projects. We object to the specific procedures in

this recommendation, which emulate the Federal Register

process, and which may infringe on the ac iemic freedom of a

nm . University function. We strongly believe that applied

to our directed research programs, the specific recommended

procedures (public comment by consumers and researchers

followed by project selection based on peer review) are

unnecessary and cumbersome. The administrative expense

associated with the procedures would be costly and

inefficient. Further, cost-efficieh- external review would

be difficult, given the diversity of Gallaudet research

programs which include the following: Assessment and

Demographic Studies, Auditory and Speech Sciences, Education

and Human Development, Culture and Communication Studies,

Genetic Services, Mental Health Research, Technology

Assessment.

Nevertheless, we recognize the importance of external

advisement and we are now reviewing our overall process of

research project selection. Recently, the GRI appointed a

subcommittee of its research directors to establish enhanced

and cost-efficient procedures for external advisement.

We also point out that externally funded research projects
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of the GRI are screened and selected for funding according to

stringent grant procedures of sponsoring federal and private

agencies. These projects are only awarded grant funds after

critical evaluation and ranking through the peer review

systems of agencies such as National Institutes of Health and

the Department of Education. The review boards and institute

councils of these agencies may include consumer

representatives from interested constituency groups as

members.

Chapter 5: Professional Standards and Training

Recommendations 29-39 provide a very clear picture both of

qualitative and quantitative issues in professional personnel

areas. The recommendations are central to identifying and

satisfying crucial needs in maintaining an appropriate cadre

of professionals to work with hearing impaired persons.

Enst'ring that appropriate standards and policies are in place

for improving and monitoring the availability and competence

of professional personnel is crucial.

Gallaudet University provides the most extensive array of

professional training programs in the various fields related

to deafness. We have traditionally taken a strong leadership

role in promoting improvements both in t e development of

professional standards and in the pro /ision of adequate

training programs and will continue to do so.
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Chapter 6: TechnologyProgress and Potential

Our response to the recommendations of Chapter 6 regarding

Captioning, uses of technology in instruction and the

development of improved devices for deaf people is most

supportive.

It is clear that the amont of captioning needs to be

increased and we agree with the Commission that greater

consumer use of captioning coupled with decreased production

costs will help provide the incentive for private sponsors to

support this effort. As the Commission correctly points

out, the suggestion to issue regulations to require

broadcasters and cable-TV programmers to caption their

programming (Recommendation 40) is controversial among the

networks. It is our hope that some reasonable solution could

be worked out.

We are concerned, as is the Commission, that federal funds

for captioning be used to best advantaae. The Office of

Media Services and Captioned Films currently has this

responsibility, and it is questionable that a Corporation of

Closed Captioning (Rec. 41) would be needed. What is needed

is a program to ensure that pressure is put on the private

sector to maximize the number of captioned programs.

Recommendations 42 and 45, suggesting that all new TV sets

be capable of decoding, somewhat parallel to the requirement

that new TV sets have UHF capability, would be a much needed

development. Gallaudet is also highly supportive of

19
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recommendations 43 and 44 concerning communication

accessibility of federal proceedings and open captioning on

federally supported instructional materials.

We agree that Congress should provide increased funding

for the development of technology for deaf people (both

instructional and otherwise) (Recommendation 46) and such

technology should be made available on a wide-spread basis

(Reco1umendation 47).

As a pioneer In the development of assistive devices

resource centers and in hosting research, projects, and

symposia in tech=logy for deaf people, Gallaudet University

is indeed in a position to support Recommendations 48

(assistive devices resources centers) and 49 (national

symposia on media and technology), and can provide leadership

and advice. The Media Services and Captioned Films program

has long been an important program in the education of the

deaf ane we support Recommendation 50 leading toward its more

efficient etilizaidon.

Chapter 7: Clearinghouses and Committee on Deaf/Blindness

The Commission recommendation suggesting improvement in

its clearinghouse network is most appropriate. Testimony to

the Commission revealed a disappointingly large number of

problems within the information provision and exchange as

well as referral services. Improved use of networking

technology and basic guidelines for service and referral

20
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would be useful. Gallaudet provides extensive information

and referral services within and through both our National

Information Center on Deafness and other units of the

University. In fact, Gallaudet's National Information Center

has rec-4.-ad a grant fl= OSERS to providc for study of the

options available for establishing a national network and for

identifying and implementing data bases needed to disseminate

information on hearing loss and deafness.

Over the past two decades Gallaudet University has become

increasingly involved in servica to deaf/blind persons.

These services include enrollment of deaf/blind stuaents in

all levels of its instructional programs, extensive service

to deaf/blind adults locally and nationwide, technical

assistance programs, and the hosting of national and

international meetings of and for deaf/blind persons. During

this time, Gallaudet has been a member of the National

Advisory Committee for the Helen Keller Center for the

Deaf/Blind. The Commission recommendation to engage in

further extensive study of the needs of deaf/blind persons is

very appropriate and Gallaudet University is pleased to lend

support to such an effort. Within the past year, Gallaudet

was awarded a Cooperative agreement under the OSERS Program

for Services to Deaf-91ind Children and Youth to establish a

National Information Center with a focus on the dissemination

of information on effective approaches to educating deaf-

blind children.
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Gallaudet's International Pole in the Education Q. thq Deaf
As the first, and still the only free-standing bachelor's
degree geanting institution in the world for the deaf,
Gallaudet has always felt a special responsibility to the worlddeaf community. According to Gallaudet Archives the first
international student was admitted in 1881. At the banquet of
the International Congress on Education of the Deaf, which met
at Gallaudet June 22-28, 1963, Anthony J. Celebrezze, the
Secretary of Health, Education and Welfare, said "This is mere
than an American institution - it is an international
institution." More recently, Congressional support for
Gallaudet's international mission was reaffirmed by Senator
Weicker at the 1985 oversight hearings conducted by the Senate
Subcommittee on the Handicapped. Gallaudet serves an important
international mission which encourages international
relationships. A diversified student body comprised of
American and international students is critical to the vitality
of the programs at Gallaudet and serves to enhance the
education of our U.S. students. In addition, many of these
students, upon returning to their nations of origin, have
provided stimulus for development of programs and services for
deaf people in their countries.

Gallaudet's Tuition policy
Concern over possible federal budget reductions led to the
implementation of a 50% surcharge for international students inthe fall of 1983. In the fall of 1986 that percentage waslowered to 20%. Tuition for all students was increasing at arate of $350 per year. This along with the 50% surcharge
placed what seemed like an unreasonable burden upon the
international students who wish to attend Gallaudet. Because
of the sapid increase in the general tuition rate,
international students paid more in FY 88 with only a 20%
surcharge than they did in FY 86 with a 50% surcharge, $3,501
in FY 88 vs $3,171 in FY 86 (See Table 1).

Cost RI Educating International Students
There is not, per se, any federal subsidy for foreign studentsat Gallaudet. Gallaudet enrolls all qualified U.S. deaf
citizens who meet the requirements for admission. That is
Gallaudet's fundamental commitment and we have never deviated
from it; our programs are planned and designed with that basic
consideration in mind. In addition, we enroll a number of
international students up to the capacity of our facilities and
other resources. In the fall of 1987, that number was 218 (187
undergraduates and 31 graduate students). We do not actively
recruit these students. Currently, our federal appropriation
cakes up about 75% of the support for University Programs. The
9uestion about costs of educating international students
implies that there is a fixed unit cost for educating students
at Gallaudet, and that somehow if we did not enroll
international students our programs and expenditures would besmaller. We suggest that, in fact, this is not at all
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clear--the sizes of most of our academic departments are
predicated on a general range of student enrollment and could
not be significantly reduced if our enrollment were reduced by
218 students. In addition, there are fixed plant and
institutional support costs that would be present with or
,,ithout international students. What is needed here is an
.nalysis of incremental (marginal) costs and this has proved to
be a very thorny question in higher education. However, below
we will address the question of institutional costs related to
adding additional students to our enrollment.

In determining its cost per student, Gallaudet has for some
time employed a method of calculating full cost that wao
introduced by the GAO in its first audit of Gallaudet programs.
According to this method of calculating cost, total educational
and general expenditures as reported in the annual Higher
Education General Information Survey (HEGIS) are divided by
total Full-time equivalent enrollment (FTE). calculated in
this way, total cost per student at Gallaudet in FY 87 was
about $25,700. Total educational and general expenditures
includes such expenditure categories as research and public
service that are not directly related to the provision of
educational programs to cur -.'ently enrolled students. In
addition, functions such as research and public service consume
administrative resources of the university. For these reasons,
in order to calculate a realistic educational most per student
it is necessary to remove expenditures for research and public
service and indirect costs associated with these activities.
There are several ways of factoring out these non-educational
costs. In the secord GAO report issued in 1986, such a
calculation was math. and costs for educating students were
found by the GAO to be approximately $15,900.in FY 85. An
additional $9,300 per student was found to have been spent on
research, public service and other activities. If we apply the
same logic to our current costs we get a cost for educating
each student of approximately $16,000 for FY 87 or nearly the
same as in FY 85. This steady cost is a result of rising
enrollment and moderating expenditures. We would anticipate
that these costs will be at approximately the same level for
the next several years.

The nature of incremental cost and the extent of the economies
that Gallaudet has been able to introduce are illustrated by
the fact that Gallaudet's average costs per student have not
increased in real dollars during the past three years, while
enrollment was increasing rapidly. In fact since 1984, the
total cost (GAO I method) has actually declined (see Table 3).
This suggests that the incremental cost per student is less
than the average cost. In fact, the decrease in cost per
student is even more dramatic when we consider that there was
general inflation in higher education of 16% during this period
(Higher Education Price Index - HEPI). Table 3 shows what the
cost per student would have been in 1984 dollars in each of the
years following 1984. In order to calculate an incremental
cost per student for 1987 over 1984, it is first necessary to
calculate, in 1987 dollars, the cost of educating the 1,472

2
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students enrolled in 1984. This is done by first inflating the
total expenditures in 1984, by the HEPI, to 1987 levels ($40.4
million in '84 to $46.9 million in '87). The latter number is
the cost, in 1987 dollars, of educating the 1,472 students
enrolled in 1984 (Table 3). The difference between this numzer
and the actual expenditures of $49.2 million is the incremental
cost in 1987 dollars of educating the additional 440 students
who have enrolled since 1984. This number is $2,324,000.
Dividing this number by 440 gives a total incremental cost per
student of $5,282. Applying the GAO II calculation to this
number gives us an incremental educational cost of $3,284, the
federal portion of which is $1,463.

In academic year 1987-88, our 118 international students each
paid tuition and required fees (excluding room and board) of
$3,500. If we assume an average educational cost per student
of about $16,000, international students at Gallaudet paid 22%
of the average educational cost associated with them. federal
support for Gallaudet University programs is approximately 75%,
so the federal component of the educational cost would be about$12,000. Of this amount, international students paid 30%,
leaving about $8,500 per student supported by the federal
government. At current enrollment lev.tls and tuition rates,
federal support for the average cost amounts to a total of
about $1.8 million. Given the arguments presented above we
maintain that much of this amount is in fixad instructional and
plant support that would not be significantly reduced were weto enroll no international students. In terms of incremental
educational cost, international students are currently paying
more in tuition than the cost associated with them. In
Academic Year, 1988-89, all students will pay an additional
$100 in tuition, with a 20% surcharge for international
students, so that the latter will be paying an increasing shareof the average and incremental federal costs associated withthem. Room and board fees are calculated to provide
substantially full support for dining and residence halls.
Thus international students are currently paying substantiallyfull cost for these cervices.

Future Actions
Because of the concern Congress has expressed in this matter,we will be considering the advisability of reinstating a 50%
surcharge for international students in the future. There will
be two overriding concerns: Gallaudet's ability to generate
financial support for scholarships from the foreign governments
of the countries from which students come to Gallaudet; and,
most importantly, the ability of these students to pay an
increased rate. Given the importance of these international
students to our own program and the role of the former in the
development of deaf people throughout the world we do not plan
at this time to curtail our enrollment of international
students. Of course we will not deny admission t ualifieddeaf Americans. We believe that their relativel, small numbers
and considerations of incremental or marginal cost indicate
that these international students represent a very small
investment of federal resources and that the returns are large.

94
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Reinstatement of a 50% surcharge at current tuition and
enrollment levels would reduce federal support for the average
education cost of these students by about $200,000. Such a
surcharge would increase the amount by which their current
tuition rate exceeds the incremental cost.

NIA
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Table 1

Gallaudet Tuition and Required Fees

U.S. Students

FY 83 FY 84 FY 85 FY 86 FY 87 FY 88 FY 89

Tuition 984 1,334 1,684 2,034 2,384 2,734 2,834Required Fees 291 320 120 120 120 720 220
Total 1,275 :,e'4 1,804 2,154 2,504 2,954 3,054

Inter. Students
Tuition 984 2,001 * 2,526 * 3,051 * 2,861 ** 3,281 ** 3,401Required Foes 291 320 120 120 i20

....
220 220

Total 1,275 2,321 2,646 3,171 2,981 3,501 3,621

+ 50% Surcharge
** 20% Surcharge

Table 2

Rocont History of International
Student Enrollments

Fiscal Year FY 87 FY 88 FY 89

Undergraduate 186 187 185

Graduate 28 31 30

Total 214 218 215

* Anticipated

96

**
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Table 3

Incremental Cost of Student Education at Gallaudet

Higher Total Cost per Cost per

Fiscal Education E and G FTE Student Student

Year Price Index Expenditures Enrollment Current $s 84 Dollars
(S in 1,000s) (GAO I) (GAO I)

1,472 $27,450 $27,4501984 1.00 $40,406

1985 1.07 $43,608

1986 1.11 $45,188

1987 1.16 $49,195 *

1,701 $25,637

1,752 $25,792

1,912 $25,730

$23,960

$23,236

$22,181

o EstimatedAudited financial statement not yet available

o Cosc of educating 1,472 students in '87 dollars=$46,871,000

o Increase in student enrollment, '84 to '87 = 1,912 - 1,472 = 440

o Incremental cost of educating additional 440 students in '87 dollars:

$49,195,000 - $46,871,000 . $2,324,000

o Incremental total cost per student = $2,324,000/440 = $5,282

o Incremental educational cost per student, GAO II method :

($16,000/$25,730) * $5,282 . 93,283

o Federal portion of GAO II incremental cost = .75 * $3,284 = $1,463

88-21C 0 - 86 -
c7



94

Mr. OWENS. Thank you, President Jordan.
Mr. Hlibok?

STATEMENT OF GREG HLIBOK, PRESIDENT, STUDENT BODY
GOVERNMENT, GALLAUDET UNIVERSITY

Mr. HLIBOK. I am happy to be here with you this afternoon as a
representative of the student body government and as one of the
non-professionals in deaf education.

I was raised exposee to deaf education and, at Gallaudet Univer-
sity, have seen a lot. I would like to explain about the events of
three weeks ago at the protest.

There are many different kinds of groups of students at Gallau-
det University. Some have different methods of language that they
use. Some come from different schools, some mainstreamed, some
from residential schools, but within the protest, we all came to
have one common goalto have a better life and to have better
things for deaf people. That was the common goal that we had.

How these people have been raised are different, but the
common goal was what we were all here for.

Thank you.
Mr. OWENS. Thank you very much. I want to thark all the mem-

bers of the panel and congratulate you, Mr. Hlibok, on the success
of your movement. You probably have a place in history for having
succeeded more rapidly than most movements of this kind have
succeeded.

I also want to again congratulate President Jordan on his new
appointment. Since all college presidents have a difficult time now-
adays, I am sure you face quite a challenge. Congratulations; youhave my sympathy.

Mr. JORDAN. Thank you.
May I say something, sir? I would appreciate some very special

recognition of Mr. Hlibok, because he comes here today at great
personal sacrifice. He has missed many classes due to the events of
the past few weeks, and we continue to make demands on his time.
So, I really want to express to him my appreciation for his coming
today.

Mr. Hu Box. Perhaps I should get some extra credit for this as a
course? [Laughter.]

Mr. OWENS. Again, we appreciate your being here, Mr. Hlibok
and congratulations again. You have established a momentum
which we hope will not lessen in the days ahead, and you certainly
have the support of this subcommittee in achieving your objectives.

I have a few questions.
I do appreciate the fact, President Jordan, that you will be sub-

mitting the result of your deliberations within your working group
to us. Please make that within the next 10 days. We would appreci-
ate receiving the recommendations that you wish to make with re-
spect to your response to the report of the Commission.

On the matter of redirecting resources, I asked a question of the
Commission members before, and I used the term "vulcanization"
merely to dramatize. I don't think that is what is happening, but in
terms of the kinds of resources that we have which are quite limit-
ed, is such decentralization likely to produce greater results in our

58
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research and development effort, or are we likely to lessen the
impact of it?

Mr. JORDAN. I will speak first, if I may.
I understand. and appreciate the Commission's recommendation

that more research needs to be done. I have some concerns with
the way in which they calculated the amount of money that they
would redirect from Gallaudet to other institutions or to make that
competitive and be awarded to people on a competitive basis.

I also have some concern about Gallaudet University going into
the business of reviewing grant proposals and awarding the money
to other individuals. The Department of Education and the Nation-
al Institutes of Health and the National Science Foundation have
been doing these things for years.

I would encourage the Congress to think about increasing the re-
sources to programs like those that exist in the Department of Edu-
cation and the National Science Foundation. It would not serve
well to try to carve out of the Gallaudet budget the money that
now is directed to research.

On- thing that I noticed in a quick review of the Commission
report was that about half of their references, their data, came
from research that had been conducted at Gallaudet. So, the re-
search at Gallaudet is very effective and very well respected in the
field, and I would be very sorry to see that damaged.

Mr. OWENS. Mr. Castle?
Mr. CASTLE. I might add to the answer to your question about de-

centralization. There is a possible or highly probably harmful effect
in over-doing the matter of decentralization. It could lead to a
great deal. of duplication of effort which doesn't seem to be produc-
tive.

Mr. OWENS. On the matter of hearing students and international
studentswell, they are two separate items. The international stu-
dentshas anyone made the effort to get a reading from the State
Department or some other branches of our government as to the
beneficial products we realize as a nation in having these students
from all other nations here?

Two, do they open a door? Is the, e a door opened as a result of
having students from all over the world to collaborative effortsI
asked this question beforecollaborative efforts with other govern-
ments and other institutions throughout the world in terms of the
problems of educating the deaf?

Mr. JORDAN. Oh, yes, absolutely. The World Congress of the Deaf
has its meetings every four years, and there always are large num-
bers of Gallaudet alumni who are currently leaders in the different
nations around the world.

Yesterday, I was interviewed by the Voice of America radio sta-
tion. During that interview, I was asked to name some individuals
and how much impact they had had in their countries who had
been educated at Gallaudet University, and I chose Nigeria simply
because I began the university setting myself as a new freshman
with a new freshman from Nigeria, and we have corresponded on
an on-going basis since that time.

In Nigeria, virtually all of the schools for the deaf were estab-
lished by Gallaudet University alumni. I see the impact of Gallau-
dei graduates out there in the world as being tremendously large,
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and it is something that we need to continue. We are the wor'd'sonly B.A. granting liberal arts institution for deaf people. Theydon't have other options.
Mr. CASTLE. I can only speculate in terms of my answer, becauseNTID does not yet have the experience that Gallaudet Universityhas in terms of serving foreign deaf students. However, as we havedeveloped a rationale for having this opportunity at NTID, a keyfactor in the rationale is the beautiful cross-cultural influence thatwould occur from young deaf people from other countries on ourown U.S. citizens and vice versa.
Mr. OWENS. Mr. Galloway, I just wondered as a regional oper-ation or State based operation, do you feel that there is ample com-munication and transfer of benefits from these two nationallyfunded institutions, NTID and Gallaudet?
Mr. GALLOWAY. Not until very recently when NTID started theirefforts in making this consortium which we have mentioned. Otherthan NTID's efforts, no.
I would like to comment on the research part. While we current-ly do not do any research, I feel that we have the capability andneed to conduct different types of research.
For example, most of our students come from the mainstream

programs with a very high reading level, high academic perform-ance, and we also have some students who do not have the lan-
guage capabilities to succeed in a four-year program. We would bein an excellent position to conduct some research in that area, andwe would welcome the funding to Jo that.

Mr. OWENS. Mr. Castle, you had a comment?
Mr. CASTLE. Yes, I would like to point out the consortium effortthat has just taken its initiative in the last year and half is onething, but I would like to point out that NTID in its total historyhas been a support service model program which most of the post-secondary programs are. It was NTID that established the firsttraining program for training interpreters for the deaf, havingdone so in 1969. There is not a reflection across the country of thatinitiative, because there are many programs for training interpret-ers of the deaf.
It was NTID that blocked out the importance and the proper uti-lization of proficient note takers as another kind of support service.Note takers and tutor training occurred first at NTID. This has an-other transfer ability to these other programs at the post-secondarylevel that are support service models themselves.
Mr. OWENS. Mr. Castle noted, President Jordan, that they had aliaison officer and a project officer within OSERS. I wonder, whathas been the liaison relationship with respect to Gallaudet? Areyou satisfied with the liaison arrangements in the past and presentor would you have some recommendations for improving it for thefuture, liaison between Gallaudet and OSERS?
Mr. JORDAN. The relationship between the University andOSERS in the past has been budgetary in the main. There hasn'tbeen any real program officer with an evaluation responsibility.
The model secondary school for the deaf, however, has alwayshad a program officer who has made that kind of review.
The 1986 law did establish a liaison officer in the Department ofEducation, and the Department of Education is now establishing

IGO
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that Office of Deafness and Communication Disorders. I would sug-
gest that that liaison as defined in the law which is information
sharing is a good model. We look forward to working with that
once it is up and running.

Mr. OWENS. Thank you.
Mr. Bartlett?
Mr. BAF.TLErr. Thank you, Mr. Chairman.
Mr. Castle, I wonder if you would take a few minutes and de-

scribe in some additional detail NTID's proposal which I find to be
quite intriguing and would be very helpful if implemented for what
is called the post-secondary consortium which you mentioned in
your statement. I have a couple of questions.

First of all, can you give us some idea of the annual costs of
that? Secondly, how many people would you contemplate that the
program would reach and how- would it impact their lives as far as
hearing impaired persons? Third, does NTID yet have a proposal
for funding that is fleshed out as far as how much would come
from Federal funds and how much from other funds?

Mr. CASTLE. Would you first like a brief description of what the
consortium is about':

The movement in terms of establishing the post-secondary con-
sortiumthe first step in that process was to reconvene an organi-
zation that was in existence some eight or nine years ago called the
Council of Directors. The Council of Directors turned out to be six
individuals, the President of Gallaudet University, the Director of
NTID, and the directors of the four federally stipulated regional
post-secondary programs for the deaf.

We have brought that council back into existence. We have
added to that group in terms of a full council three ex officio mem-
bers, one of which is from the organization of CSAVR, a second the
President of the ADARA organization, and the third would be,
hopefully, the Executive Director of the National Organization of
State Directors of Special Education. This would become a steering
committee.

As the consortium goes further into place, we would have in
place a national coordinator and at least six regional coordinators.

The impact eventually in terms of this effort would be primarily
for post-secondary individuals who are deaf who are not at the
moment able to go to the existing post-secondary programs in the
United States. The chief aim of the consortium would be to impact
on other people who are post-secondary but who are not going to
post-secondary educational programs at the moment.

As we look at the cost factor, we are actually recommending
even in the fiscal year 1989 appropriations request for NTID an
amount of $400,000. That amount of money would be used for put-
ting in place the national coordinator and the six regional coordi-
nators and building what we would call the master plan.

As we look to out years in terms of funding for the cons tium's
efforts, we would suggest only in crude estimate that in the second
year we may need as much as $1.8 million, in the third year as
much as $2.7 million, and then in the three successive years after
that maybe an amount of $3.6 million.

We would hope by the third year in dealing with the consortium
that we would also be tapping private resources, so the appropria-

6.1
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tion level after that third year would peak in fiscal year 1992 to a
level of $3.1 million out of the $3.6 and then would gradually move
downward as we sought more and more private funding. This is the
description of the cost factor.

We would assume that in the period of time in which we would
begin to impact on individuals, we would have a direct impact on
at least 600 people in the fiscal year 1990, 900 people in fiscal year
1991, some 1,200 individuals in fiscal year 1992, and staying at that
level for the following two years unless we find ways and means
for increasing that number.

Also, an indirect impact for other persons probably in a preven-
tion mode by virtue of dealing with other audiences on an outreach
basis would be teachers of the Adeaf, educators of the deaf, parents
of the deaf, vocational rehabilitation counselors of the deaf. So, we
would be also hitting home in a prevention mode, meaning lower
the number of low achieving deaf for the future by some kind of
prevention mechanisms using these kinds of individuals.

We would hope that in the first year, fiscal year 1990, we would
strike at least 3000 of such individuals, move up to 4500 in the
second year, and close to 6000 in the third, fourth, and fifth years.

Mr. BARTLETT. You wouldn't propose any private sector funding
initially for the first two years?

Mr. CASTLE. The proposal at the moment stands for probably no
private sector funding in the first mode of planning and not in the
first year, fiscal year 1990. However, that is, of course, a reasonable
Cling to consider, but we would expect that before we get the con-
sortium really moving ahead, it is going to be very difficult to ra-
tionalize private funding in that early year.

Mr. BARTLETT. Dr. Jordan, I want to ask Dr. Jordan as well as
Mr. Castle a sort of a fundamental question, and I wonder if you
could compare for us the number of students that you impact quite
successfully at Gallaudet as well as at NTID and compare that to
the universe of the number of students that graduate from high
school or who at least leave high school every year, that is, the
total size of the population that requires additional or post-second-
ary education?

How large is that gap, and what should we do to fill the gap?
Mr. JORDAN. The best way for me to respond to your question, I

think, is to talk briefly about our outreach activities.
The number of students who are on campus at Gallaudet every

year is around 2200, but the number of individuals whom we reach
through our outreach efforts last year was about 45,000 people. We
have six regional centers in the United States, one in the Boston
area; one in Florida; one in Eastfield, Texas; one in Johnson City;
one in California; and one at Gallaudet itself.

We have major efforts in literacy, in adult basic education, and
we do reach a large number of students out there who are not en-
tering regular programs of other kinds.

To compare that to the number of students who are leaving sec-
ondary school, I really don't know that number off the top of my
head, I an , sorry.

Mr. BARTLETT. Mr. Castle?
Mr. CASTLE. Perhaps I can give some brief review of that part of

the question. First of all, I would point out that we are currently

102



99

serving 1245 deaf student- at NTID. While dealing with the rubella
bulge, we peaked in the of 1984 to serve 1320 deaf students at
that time. Now that the rubella bulge has taken its entry into post-
secondary educational levels, the number will begin to go down,
and this is one of the reasons we are talking about the possibility
of foreign students at NTID.

However, it was mentioned, I think, by Bill Gainc r that there are
now in the 150 post-secondary programs across the United States
some 7000 students in place. Yet, at the same time, when you look
at the current existing from high schools of hearing impaired stu-
dents, the number is about 7800 right now.

Seventy percent of that 7800 do not go to post-secondary educa-
tion. It is impossible for them to do so, because the average reading
level of that 70 percent is at grade level 2.6. As a matter of fact,
the average reading level of the entire 7800 who come out of the
high schools is only at grade level 3.5.

So, we find that those who are moving nn to post-secondary edu-
cational experiences are 30 percent of those individuals leaving
high school, and the average reading level of that group is only at
grade level 5.7. We also find that at NTID, in order to accomplish a
baccalaureate degree, the reading level at the initial point of enter-
ing a baccalaureate program must be at least 10th grade level. Oth-
erwise, the chance for success is quite limited.

For our associate degrees, the average reading level must be
close to that of the 8th grade. Again, unless that is so, the aptness
of completing the program is very low. Even for our certificate di-
ploma programs, technical in nature, the average reading level
must be close to the 5th grade level.

I think it is important to point out in addition, though, to talk
about the cost benefit of this kind of program which has probably
some generalizability to the population we would hope to impact
through the consortium.

The average baccalaureate graduate from NTID and the host in-
stitution, Rochester Institute of Technology, provides a lifetime
earning that is 2.7 times as great as those individuals who do not
make it into a post-secondary education program. The average life-
time earnings of the associate degree graduate is close to 2 times as
great as those individuals who do not make it into post-secondary
programs.

I might also quickly point out that in terms of those who don't go
into post-secondary programs, they do indeed enter the labor force,
but whether or not they find jobs is another question, and we do
detect that at least 19 percent of those individuals are not current-
ly employed, and most of the others, if they are employed, are
probably under-employed and could achieve better in the employ-
ment market if they had a different kind of training.

Mr. BARTLETT. Mr. Galloway, did you want to respond?
Mr. GALLOWAY. Yes. I would like to comment on this issue.
Mr. Lauretson of St. Paul Technical Institute has previously tes-

tified that, because of the lack of funding, they have had to keep
the number of students limited, and they have not been able to
provide summer school for the last three years. If the funding were
available, they could serve many more students.
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We have the same problem in California. We need to limit thenumber of students that we can serve because of the interpreting
services. It costs money, and we are not able to increase thenumber of students, and we have never had summer school.

Mr. BARTLETE Mr. Hlibok, my question of you is, as a student
and as you have observed your fellow students graduate from Gal-
laudet, in your judgment in today's environment of 1988, what arethe principal barriers to employment of a Gallaudet student as yousee your fellow students graduate and as you see the ones who
don't achieve employment? Give us a sense as to why some don't
end up fully employed.

Mr. HLIBOK. Well, since Gallaudet established a new program,EPOC programit is an off-campus programthings have im-
proved, and many deaf people got a lot of jobs through that kind ofplacement. It is improving so far, but as far as I know, many deaf
students who do get degrees at Gallaudet University and get jobsgo off, and they don't get jobs that are similar to what they ma-jored in.

Maybe it is because the jobs that they applied formaybe they
are not ready to hire, but the EPOC program now has been success-
ful in educating those companies and the hearing people who arehiring deaf people saying that deaf people are capable of working,
and, so far, the number of students who graduate from Gallaudet
University are getting more and more jobs going from Gallaudet
and going into the working world.

Mr. BARTLETT. So, among other things, perhaps we should ex-plore an education program for hearing employers.
Mr. HuBoR. Yes, perhaps.
Mr. BARTLETT. Thank you, Mr. Chairnmn.
Mr. OWENS. I want to thank the panel again, and let me point

out to Mr. Hlibok, it is not a tragedy always if you end up being
employed in an area for which you did not train. I understand your
area of expertise will probably be engineering, and you are train-ing as an engineering student, but you might end up in politics.
[Laughter.]

Mr. OWENS. Thank you, again, members of the panel. We appre-ciate your testimony.
We now enter the second phase of our hearing as we focus on theOffice of Special Education programs. We will have a three-minute

recess to allow those who are leaving to leave, and we will beginagain in three minutes.
[Recess.]
Mr. OWENS. The hearing will come to order. Please be seated.
We are pleased to welcome Mrs. Madeleine Will, Assistant Secre-

tary for the Office of Special Education and Rehabilitative Services
at the Department of Education. She is accompanied by Tom Bella-
my, the Director of the Office of Special Education Programs at theDepartment of Education.

Madam Secretary, you may begin.
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STATEMENT OF HON. MADELEINE WILL, ASSISTANT SECRETARY,
OFFICE OF SPECIAL EDUCATION AND REHABILITATIVE SERV-
ICES, DEPARTMENT OF EDUCATION, ACCOMPANIED BY
THOMAS BELLAMY, DIRECTOR, OFFICE OF SPECIAL EDUCA-
TION PROGRAMS, DEPARTMENT OF EDUCATION

Mrs. WILL I am pleased to testify before you today on the
progress being made by the Office of Special Education and Reha-
bilitative Services and the States in implementing the revised pre-
school grant program for handicapped children aged 3 through 5
and the new early intervention program for infants and toddlers
with handicaps. In addition, I want to report on accomplishments
in compliance monitoring and on progress in developing transition
programs for handicapped youth.

In terms of implementing the revised preschool and new early
intervention programs, I want to describe what we expect to accom-
plish, the evidence we have that those expectations are being met,
the problems we are encountering in implementation, and the solu-
tions we are developing to remedy those problems.

The Education of the Handicapped Act Amendments of 1986
changed the preschool grant program from one that provided a fi-
nancial incentive to increase services to children with handicaps to
one that requires participating States, after a phase-in period, to
provide a free appropriate public education to all 3 through 5-year-
old children with handicaps.

The goal of the preschool grant program is to have preschool
services available to all children with handicaps aged 3 through 5
by fiscal year 1991. As pact of the Education of the Handicapped
Amendments of 1986, Congress created significant financial incen-
tives to encourage States to increase the number of preschool chil-
dren served and to help them in developing additional programs to
meet the needs of these children.

I am happy to report that significant progress has been made in
accomplishing these goals. States have estimated that during this
school year, they would be serving about an additional 31,000 chil-
dren, an increase of almost 12 percent over the number served last
year. This compares with an increase of 2 percent in fiscal year
1987, the year preceding this new program.

I am also pleased to report that all States are currently partici-
pating in this program. The participation of all States in the pre-
school grant program and the significant increase in the number of
preschool children served show that we are making important
progress in achieving our goal of making a free appropriate public
education available to preschool handicapped children.

Although we are very pleased about the progress that has been
made, we are also concerned about some early problems in imple-
mentation. We are concerned about the statutory requirement that
bonus payments for additional children to be served in fiscal years
1987 through 1989 must be made on the basis of State estimates
rather than on the basis of actual child counts.

Under the law, if States do not meet theit estimates, their pre-
school grant allocations must be adjusted downward in the follow-
ing fiscal year. Thew adjustments are administratively burden-
some for States.
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Therefore, the Department will submit legislation to change cur-
rent law so that allocations for the additional children to be served
in fiscal year 1989 would be based on the December 1, 1989 child
count. This change would eliminate the need for adjustments in
fiscal year 1990 when the statutory provision for bonus payments is
no longer in effect.

We are also concerned that, based on inquiries from States, there
may be confusion about the States' obligation to provide FAPE to
each handicapped child receiving services under the program. As aresult of this confusion, some children who are entitled to FAPE
may not be receiving it.

We are uniertaking two initiatives to ensure that States are
aware of their obligations and are complying with the EHA re-
quirements. First, we are targeting our monitoring activities to in-clude preschool program implementation in States in which wehave reason to believe there may be problems.

Second, the Office of Special Education Programs will issue a
policy memorandum to clarify the application of FAPE requiie-
meats to preschool children during the phase-in period and thereaf-ter.

Congress also authorized under the Education of the Handi-
capped Act Amendments of 1986 a new program for infants and
toddlers with handicaps and their families, Part H. The purpose of
the program is to assist States in developing and implementing
statewide systems of coordinated, comprehensive, multi-discipli-
nary, interagency programs to provide early intervention servicesto all children with handicaps aged birth through 2 and their fami-lies.

We had several expectations for this program. First, we hoped allStates would participate. We were also determined to provide
timely technical assistance and information to participating agen-cies to assist them in understanding the program.

Overall, we have been successful in accomplishing these goals.First, all States are participating in this program.
Second, OSERS has also provided technical assistance to State

agencies. In July of 1987, OSEP, in cooperation with the Division of
Maternal and Child Health of the Department of Health and
Human Services, held a conference for representatives of the lead
agencies responsible for coordinating the program to assist them in
understanding program requirements.

In addition, in 1987, OSEP initiated an Early Childhood Research
Institute on Policy to provide statistical and research information
to States regarding the implementation of the early intervention
program. This institute will provide annual descriptive statistics onthe status of States' efforts to provide comprehensive services to
handicapped infants and toddlers as well as explanatory research
on the effects of State policies. This information will be disseminat-ed to State policy makers to assist them in developing comprehen-
sive services for infants raid toddlers.

We do expect some problems in the implementation of the newPart H program in that the new legislation presents some new
challenges to the States. For example, States must develop proce-dures to design an individualized family service plan which must
incorporate a multi-disciplinary assessment of the infant's or tod-
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dler's unique needs, the family's needs, and the services required to
meet those needs. States are also required to establish a single line
of responsibility for the general supervision of the Part H program.

A particular challenge to States in carrying out this general su-
pervisory responsibility is the development of capacity at the. State
and local level to ensure the coordination of fiscal resources and
services.

In order to assist the States in meeting these challenges, OSEP
has established a new national early childhood technical assistance
system, NECTAS, which will place primary emphasis on assisting
State agencies in areas of State identified priorities. The purpose of
this emphasis is to provide the support necessary to States to meet
their responsibilities under this program.

Under the EHA, responsibility for ensuring compliance with pro-
gram requirements rests with the State Education Agency, SEA. It
is the role of OSERS to ensure that States are adequately exercis-
ing this supervisory responsibility.

The primary focus of OSERS' monitoring system is, therefore, di-
rected toward the SEA and is specifically designed to look at
whether the SEA is exercising its general supervisor y authority
over the programs in its State, including whether the SEA has an
adequate system of compliance monitoring.

In the past three years, OSEP has monitored 24 States all of
which were found to have varying degrees of deficiencies in their
monitoring systems. For example, two of the most common findings
are that States fail to monitor every EHA requirement or fail to
monitor some programs within the State such as special schools

In an effort to correct such problems, States have been required
to amend their monitoring procedures and monitoring instruments.
In addition, we have recently completed a technical assistance
effort with a number of States to assist them with the development
of new monitoring structures.

The importance of this focus in OSERS' monitoring efforts
cannot be discounted. If OSERS can ensure that States are ade-
quately carrying out their oversight responsibilities through the
application of good, comprehensive monitoring practices, better
services for handicapped children will result.

Despite the positive results of our monitoring in many areas, I
am not totally satisfied with the efficiency of the OSERS effort. As
you know, the development of a rational, effective monitoring
system has been a priority for the past several years. When we
began the effort, we experienced a number of delays in the process
because of the need to train staff, test and revise monitoring in-
struments, and generally work out problems that normally arise
when implementing new systems.

The result was unanticipated delays in the issuing of monitoring
reports following on-site monitoring visits.

We have made improvements. The time lapse between conclusion
of on-site visits and issuance of draft reports has been reduced by
one-third. I have recently added more manpower to our monitoring
staff, and I hope to make further improvements in the monitoring
system. I also welcome suggestions frora the Subcommittee as to
methods for additional improvements.
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Youth with disabilities face an uncertain future when they leave
the nation's secondary schools. Some studies have indicated that
only between 50 and 60 percent of graduates are employed.

As a result of these figures, OSERS, in 1983, announced a nation-
al priority on transition from school to employment. This was fol-
lowed closely by the Education of the Handicapped Act Amend-
ments of 1983 which established a new program to assist in the
transition of youths with handicaps to employment, continuing
education, and adult services.

I am pleased to report that we have made substantial progress
since 1983 in the research and demonstration aspects of transition
programming. Ou.. research and demonstration programs have de-
veloped a solid knowledge base regarding the critical features of
transition programming which are necessary to allow disabled
youth to move from the classroom into employment.

However, I continue to be concerned about the unacceptably high
rate of unemployment faced by handicapped youth. We must now
assure that the knowledge we have acquired is not put on the shelf.
We must use the knowledge as a base for e.icouraging States to im-
plement effective transition programs for all handicapped students.

We must move to capacity building in our transition programs.
Finally, we must also continue to work on eliminating the econom-
ic disincentives to employment for handicapped individuals which
discourage many from seeking or holding jobs.

It is my belief that transition from school to work is the single
most critical problem facing handicapped youth today, for it is only
through adequate employment that we can foster independence
and maximum participation in adult society.

No longer is it sufficient to look at high school graduation alone
as a successful outcome measure for disabled youth. Success mustbe measured by the ability of disabled high school graduates to
fully participate in adequate, meaningful work.

Finally, I have been asked to comment on the report of the Com-
mission on the Education of the Deaf. My statement, which was
presented before the Senate Subcommittee on the Handicapped on
March 21, is appended to this testimony.

I would now be happy to answer any questions from the mem-
bers of the Subcommittee.

[The prepared statement of Madeleine C. Will follows:)
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I am pleased to testify before you today c the progress being made by the

Office. of Special Education and Rehabilitative Services (OSERS) and the

States in implementing the revised Preschool Grant program for handicapped

children aged 3 through 5 and the new Early Intervention Program for Infants

and Toddlers with Handicaps. In addition, I want to report on accomplishments

in compliance monitoring and on progress in developing transition programs for

handicappr

In terms of impltmenting the revised preschool and new early intervention programs,

I want to descritx what we expect to accomplish, the evidence we have that those

expectations are being met, the problems we are encountering m implementation,

and the solutions we are developing to remedy these problems.

Preschool Grant Program

The Education of the Handicapped Act Amendments of 1986 changed the Preschool

Grant program from one that provided a financial incentive to increase services

to children with handicaps to one that requires participating States, after a

phase-in period, to provide a Free Appropriate Public Education (FAPE) to all

3 through 5 year old children with handicaps.

The goal of the Preschool Grant program is to have preschool services available

to all children with handicaps aged 3 through 5 by fiscal year 1991. As part of

the Education of the Handicapped Act Amendments of 1986 (EHA), Congress created

significant financial incentives to encourage States to increase the number of

preschool children served and to help them in developing additional programs to

meet the needs of these children.

.1. I 0
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I am happy to report that significant progress has been made in accomplishing

these goals. States have estimated that during this school year they would be

serving about an additional 31,000 children, an increase of almost 12 percent

over the number served last year. This compares with an increase of 2 percent

in fiscal year 1987, the year preceding this new program. I am also pleased to

report that all States are currently participating in this program. The

participation of all States in the Preschool Grant program and the significant

increase in the number of preschool children served show that we are making

important progress in achieving our goal of making a free appropriate public

education available to preschool handicapped children.

Although we are very pleased about the progress that has been made, we are also

concerned about some early problems in implementation. We are concerned about

the statutory requirement that bonus payments for additional children to be

served in fiscal years 1987 through 1989 must be made on the basis of State

estimates rather than on the basis of actual child counts. Under the law, if

States do not meet their estimates, their Preschool Grant allocations must oe

adjusted downward in the following fiscal year. These adjustments are

administratively burdensome for States. Therefore, the Department will submit

legislation to change current law so that allocations for the additional children

to be served in fiscal year 1989 would be based on the December 1, 1989 child

count. This change would eliminate the need for adjustments in fiscal year 1990,

when the statutory provision for bonus payments is no longer in effect.
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We are also concerned that, based on inquiries from States, there ray be

confusion about the States' obligation to provide FAPE to each handicapped

child receiving services under the program. As a result of this confusion,

some children who are entitled to FAPE may not be receiving it.

We are undertaking tie' initiatives to ensure that States are aware of their

obligations and are complying with the EHA requirements. First, we are

targeting our monitoring activities to include preschool program implementation

in States in which we have reason to believe there may be problems. Second,

the Office of Special Education Programs (OsEP) will issue a policy memorandum

to clarify the application of FAPE requirements to preschool children during

the phase-in period and thereafter.

Early Intervention Program

Congress also authorized under the Education of the Handicapped Act Amendments

of 1986 a new program for infants and toddlers with handicaps and their families.

(Part H). 'The purpose of the program is to assist States in developing and

implementing statewide systems of coordinated, comprehensive, multi-disciplinary,

interagency programs to provide early intervention services to all children with

handicaps, aged birth through 2, and their families.

We had several expectations for this program. First, we hoped all States would

participate. We were also determined to provide timely technical assistance

and information to participating agencies to assist them in understanding the

program.
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Overall, ve have been successful in accomplishing these goals. First, all States

are participating in this program.

Second, OSERS has also provided technical assistance to State agencies. In

July 1987, (OSEP), in cooperation with the Division of Maternal and Child Health,

Department of Health and Human Services, held a conference for representatives

of the lead agencies responsible for coordinating the program to assist them in

understanding program requirements.

In addition, in 1987 OSEP initiated an Early Childhood Research Institute on

Policy to provide statistical and research information to States regarding the

implementation of the early intervention program. This institute will provide

annual descriptive statistics on the status of State's efforts to provide

comprehensive services to handicapped infants and toddlers, as well as explanatory

research on the effects of State policies. This information will be disseminated

to State policy makers to assist them in developing comprehensive services for

infants and toddlers.

We do expect some problems in the implementation of the new Part H program in

that the new legislation presents some new challenges to the States. For example,

States mast develop procedures to design an Individualized Family Service Plan

(IFSP), which must incorporate a multi-disciplinary assessment of the infant's

or toddler's unique needs, the family's needs, and the services required to meet
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those needs. States are also required to establish a single line of responsibil-

ity for the general supervision of the Part H program. A particular challenge to

States in carrying out this general supervisory responsibility is the development

of capacity at the State and local level to ensure the coordination of fiscal

resources and services.

In order to assist the States in meeting these challenges, OSEP has established

a new national early childhood technical assistance system (NECTAS). NECTAS

will place primary emphasis on assisting State agencies in areas of State-

identified priorities. The purpose of this emphasis is to provide the support

necessary to States to meet their responsibilities under this program.

Monitoring

Under the EHA, responsibility for ensuring compliance with program requirements

rests with the State Education Agency (SEA). It is the role of USERS to ensure

that States are adequately exercising this supervisory responsibility. The

primary focus of USERS' monitoring system is therefore directed toward the SEA

and is specifically designed to look at whether the SEA is exercising its general

supervisory authority over the programs in its State, including whether the SEA

has an adequate system of compliance monitoring.

In the past three years, USER has monitored 24 States, all of which were found

to have varying degrees of deficiencies in their monitoring systems. For example,

two of the most common findings are that States fail to molitor every EHA require-

ment or fail to monitor some programs within the State, such as special schools.
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In an effort to correct such problems, States have been required to amend their

monitoring procedures and monitoring instruments. In addition, we have recently

completed a technical assistance effort with a number of States to assist them

with the development of new monitoring structures.

The importance of this focus in OSERS monitoring efforts cannot be discounted.

If OSERS can ensure that States are adequately carrying out their oversight

responsibilities through the application of good, comprehensive monitoring

practices, better services for handicapped children will result.

Despite the positive results of our monitoring in many areas, I am not totally

satisfied with the efficiency of the OSERS effort. As you know, the development

of a rational, effective monitoring system has been a priority for the past

several years. When we began the effort, we experienced a number of delays in

the process because of the need to train staff, test and revise monitoring

instruments and generally work out problems that normally arise when implementing

new systems. The result was unanticipated delays in the issuing of monitoring

reports following on-sate monitoring visits. We have made improvements. The

time lapse between conclusion of on-site visits and issuance of draft reports

has been reduced by one-third. I have recently added more manpower to our

monitoring staff and I hope to make further improvements in the monitoring

system. I also welcome suggestions from the subcommittee as to methods for

additional improvements.



112

- 7 -

Transition

Youth with disabilities face an uncertain future when they leave the nation's

secondary schools. Some studies have indicated that only between 50-60 percent

of graduates were employed. As a result of these figures, OURS, in 1983,

announced a national prig :ty on transition from school to employment. This was

followed closely by the education of the
Handicapped Act Amendments of 1983 which

stablished a new program to assist in the transition of youths with handicaps to

employment, continuing education, and adult services.

I an pleased to report that we have made
substantial progress since 1983 in

the research and demonstration aspects of transition programming. Our

research and demonstration programs have developed a solid knowledge base

regarding the critical features of transition programming which are necessary

to allow disabled youth to move from the classroom into employment.

However, I continue to be concerned about the
unacceptably high rate of unemploy-

ment faced by handicapped youth. We must now assure that the knowledge we have

acquired is not put on the shelf. We must use the knowledge as a base for

encouraging States to imple,ent effective
transition programs for all handicapper

students. We must move to capacity - building in our transition programs. And

finally, we must also continue to work on eliminating the economic disincentives

to employment for handicapped individuals
which discourage many from seeking or

holding jobs.
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It is my belief that transition from school to work is the single most critical

problem facing handicapped youth today. For it is only through adequate

employment that we can foster independence and maximum participation m adult

society. No longer is it sufficient to look at high school graduation alone

as a successful outco measure for disabled youth. Success must be measured by

the ability of disabled high school graduates to fully participate in adequate,

meaningful work.

Commission on the Education of the Deaf

Finally, I have been asked to comment on the Report of the Commission on the

Education of the Deaf. My statement, which was presented before the Senate

Subcommitte on the Handicapped on March 21, is appended to this testimony.

I would now be happy to answer questions from members of the subcommittee.
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Thank you for the opportunity to present the Department of Education's comments

on the Report to the President and the Congress of the United States by the

Commission on Education of the Deaf entitled: Toward Equality: Education of

the Deaf.

The Department has followed the Commission's work very closely and assisted

the Commission with its extensive task. The Department commends the members of

the Commission for the amount of work done in such a short time. In my brief

remarks today, I would like to comment on some of the issues and recommendations

set forth in the report by the Commission.

Program Administration

In the area of program administration, I am pleased to announce that the Office

of Special Education and Rehabilitative Services has established a unit on

Deafness and Communicative Disorders within the Office of the Assistant

Secretary. The unit will address policy issues and coordinate service programs

to net the unique needs of children and adults who are deaf or communicatively

disabled. It will focus on the rapid advances in such areas as technology,

linguistics, psychology and other areas affecting human development. It will

also carry out the monitoring and evaluation responsibilities mandated to the

Department under P.L. 99-371, "The Education for the Deaf Act ", and house the

liaison officer to Gallaudet and NTID.

1
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Evaluation and Oversight of Gallaudet University, National Technical Inst' to

for the Deaf, and the Regional Postsecondary Programs

The Department welcomes the Commission's recommendation in regard to the

evaluation and oversight of Gallaudet University, the National Technical

Institute for the Deaf, and the Regional Postsecondary Education Programs. The

Department has begun plans to conduct a systematic evaluation of Galla,...et

University followed by evaluations of the National Technical Institute of

the Deaf (NTID) and the Postsecondary Education Programs.

In order to prepare for the first study, the Department plans to consult with a

team of exports to develop guidelines for conducting evaluations of these

complex and specialized institutions of higher education. This i3 an important

first step because any evaluation must be credible to professionals in the

field of deafness, to the Congress, and to other parties. The Department

expects the guidelines to be completed in fiscal year 1988. The full study of

Gallaudet should begin shortly thereafter.

Research

Regarding research, the Commission recommends the establishment of a National

Center on Deafness Research within Gallaudet University which would be managed

by the University. The present Federal funding level for research would be

maintained, but a significant portion of it would be awarded competitively by

Gallaudet University to other qualified research organizations.
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The Department cannot support these recommendations. The Department agrees

with the Commission's draft recommendation, that is, to have Congress provide

to Gallaudet University and the National Technical Institute for the Deaf a

base-level line item for research, development and evaluation. The remaining

research funds should be mach available on a competitive basis and administered

by the Federal government.

It must be pointed out that Gallaudet University has always successfully

competed for special support from discretionary grant programs of the Federal

government. The Federal government has already established peer review

procedures which ensure fair and open competition utilizing experts in the

field to review applications.

Appropriate Education

The Commission addresses the issues of appropriate education and least restrictive

environment for the deaf and states that in developing the individual education

plan (IEP), consideration should be given to such factors as severity of

hearing loss and the potential for using residual hearing; academic level and

learning style; communicative needs and the preferred mode of communication;

linguistic, cultural, social, and emotional needs; placement preference;

individual motivation; and family support.

The Department endorses the concept that each of the factors sho ld be

considered in designing IEP's. However, we would like to stress that the educa-

tional needs of the child are the principle concern of the IEP committee, and,
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to the extent that these factors effect the educational needs of any chile

with handicaps, including cne who is deaf, the factors should be taken into

account. Current Federal policy does not need to to modified to achieve this

objective.

The Commission recommends that the Department should refocus the least r stric-

tive environment concept by emphasizing appropriateness over the least restric-

tive environment. The Department believes that such an approach would be in-

correct and encourages a balanced approach which emphasizes appropriateness in

the least restrictive environment.

The Department agrees that placement decisions can properly be made only in

the context of a decision on what constitutes appropriate education for each

particular child. Properl? designed IEPs define the educational goals and

services for each child based on the child's unique needs. Placement decisions

exist be based on the SEP. Consequently, the child is to be placed in an

educational setting in which the appropriate education specified in the ID? can

be daliver61. Our cost recent child count show that over 75 percent o' deaf

and hearing-impaired children aged 3-21 are being served in inters 'd

placements. The challenge, and our goal- !.,a to ensure that every student

receives appropriate education and related services to meet their individual

needs.

Standards

The Commission, in several of its recommendations, expresses the Ai for

program standards or for standards for the qualifications of personnel. working

122
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with deaf students to be developed by the Federal government. The Department

believes that determination of.educational standards properly should be en-

trusted to States and professional organizations concerned with setting ogram

or personnel qualification standards and, therefore, objects to the recommenda-

tion to give this responsibility to the Federal government.

In accordance with the Commission's recommendation cn the need to develop

standards, the Unit on Deafness and Communication Disorders has assisted in the

establishment of a parent task force to develop suggested guidelines

recommending minimal standards in public schools serving hearing-impaired

students. The group has a number of professionals assisting in the task. We

expect that the guidelines will recommend standard:: in the following areas:

o standards for identification of hearing-impaired infants

o standards for educational programs for hearing-impaired students

o quality indicators for programs serving hearing-impaired students

o certification standards for professionals working with hearing

impaired students in the classroom
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As you can see, the new unit on Deafness and
Communicative Disorders is already

considering many of the issues identified in the report of the Commission on

the Education of the Deaf. The Department is convinced that the activities of

this new unit will raise the quality of education, not only for children who

are hearing-impaired or communicatively disabled, but for all children with

special needs.

I would like to request permission to submit for the record a more detailed

response to specific recommendations of the Commission. However, I will be

happy to respond to any specific questions the Committee may have at this time.
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Mr. OWENS. Madam Secretary, as a transition question, would
you comment for a minute on-the fact that the Commission on the
Education of the Deaf was most concerned with the problem of
what they call the confusion in interpretation around the directive
of the least restrictive environment versus the least restrictive ap-
propriate environment?

Will there be any steps taken soon to clarify this? Is it an ideo-
logical or philosophical problem that is in the way here, or are
there ways it could be clarified so there is less confusion?

Mrs. WILL. Well, I can give you our interpretation of the statute
which we think is pretty straightforward based on the language in
the statute, and it is that you have a team of people at the State
and local level who make a determination based on input from ex-
perts, and, certainly, parents play a very significant role in that de-
liberation. A decision is made about what constitutes a good educa-
tional program and an appropriate educational program for the
child.

Then, there is an attempt or should be an attempt to try to find
the least restrictive environment in which that program can be de-
livered.

The two steps are intertwined. You don't isolate one from the
other. It is sort of like putting two pieces of a puzzle together.

The standard is providing the best educational services in the
least restrictive environment possible, and there should be a range
of options from which parents and other choose. It is also the case
that the program that is finally settled upon should be specifically
refined and tailored to meet the needs of the individual child.

Mr. OWENS. Do you think the deaf students could encounter a
particular kind of problem in this process, special problems in this
process?

Mr. BELLAMY. If I could just add a couple of comments to it, one
of the things that stands out very strongly in the Commission
report is a concern for the quality of what students with deafness
receive when they go to school. The report makes many suggestions
that recommend that we attend to quality and appropriateness.

One of the concerns that the Department expressed about the
report in its formative stages was it implied that there was neces-
sarily a conflict between that and the concept of least restrictive
environment. The statute essentially is fairly clear, saying that the
program for any individual child in special education will be
planned around that particular child's needs and appropriate to
that individual.

Then, as Mrs. Will stated, the second aspect of the statute says
that we would remove someone from the regular education envi-
ronment only if necessary to achieve the goals that were set for
that indivichial child.

There is no necessary conflict between those concepts. I think it
is fair to say that there is an absolute commitment to ensuring the
excellence in quality of education fee people with deafness consist-
ent with the report of the Commission.

Mr. OWENS. In your evaluation and monitoring, do you make a
judgment that mainstreaming in the case of the deaf, for example,
is closer to least restrictive?
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Mrs. Wn.L. Well, to go back to your earlier question about the
deaf encountering more problems, that implies or I think your
question implies that the least restrictive environment is a static
thing, that it is one place. It is not.

The least restrictive environment is not necessarily the regular
class for a student. It is not necessarily the regular school. It can
be a separate class or a separate school.

That is what I mean about a deliberation that refines both the
placement and the program to the needs of the individual student,
but there is a bias in the statute that says we need to try to deliver
the services in the least restrictive environment possible, and we
know from our research and our demonstrations that it is possible
to do that for all the different categories of children with handicap-
ping conditions, including -the deaf.

We have a sense of what the best practices are and what those
need to look like, and it is a matter of improving State systems.

Mr. OWENS. You say there is nothing in your administration or
interpretation of the regulations which pressure groups to define
appropriate in terms of _ainstreamingpressure always to see
mainstreaming as being the first most appropriate setting?

Mrs. Wn.L. No, sir. Our standards do not do that. We say that
we use the language of the statute which indicates that the least
restrictive environment is the preferable placement, but, as I say,
that is not a fixed concept. The second part of the equation has to
be meeting the needs of the individual child.

Mr. OWENS. Well, you are aware of the fact that they consider
the waters to be considerably muddied?

Mrs. Will. I understand that.
Mr. OWENS. If it is so clear, why is there so much difficulty, in

your opinion?
Mrs. Wm,. Because I think there is an attempt on the part of

some people to say that the least restrictive environment is, in and
of itself, not a good placement for a deaf youngster. We don't think
the act says that, and I don't believe that that is the case, in fact.

Deaf students can be and are being served very nicely in least
restrictive placements all across this country. We visit programs
and know about them and know about the features of those pro -
grains that involve the necessary supports for delivering the serv-
ices, interpreter training and other forms of support that are re-
quired in order to deliver appropriate education.

We need to raise the awareness on the part of parents and ad-
ministrators and professionals about what those features are, what
the components of a good educational program are for a deaf
youngster in the least restrictive environment.

Tom, anything else?
Mr. BELLAMY. If I could add maybe just one item, the statute

makes it fairly clear that what happens to an individual child is
decided by a team of people at the local level. It does not give us hi
the Federal Government the authority to- prescribe placements of
any kind. It sets up a structure for decision making.

In a sense, the best way to imagine this process is that you have
a team of people who are most knowledgeable about an individual
child who are asked to decide what it is exactly that would repre-
sent a good educational program for this individual. The second
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question that follows that is, do we have to remove that individual
from the regular education environment and, if so, how far in
order to provide-what the team believes is a good educational serv-
ice.

Part of the confusion, of course, or r of the concern relates to
a Supreme Court ruling regarding wt, t the standards are that
local schools must use in deciding what is an appropriate educa-
tion. That is not something, obviously, within the Department of
Education that we have prerogatives over.

Mr. OWENS. Turning to the broader issue of monitoring, Madam
Secretary, your testimony claims you have monitored 24 States in
the past 3 years. Isn't it true that monitoring isn't completed until
a corrective action plan has been implemented? If so, how many
corrective action plans has OSERS approved?

Mrs. WILL. The monitoring system is an elaborate one. It is cer-
tainly a lengthy process. I agree with the first part of your ques-
tion, and we haVe been in the process of developing the monitoring
system these past several years in sort of incremental stages.

We are just now beginning to reach the point where we are final-
izing the CAP's, but I would hasten to say that we don't regard the
finalization of the CAP as the beginning of the correction period.
We have worked with States, and many of them have voluntarily
begun to change their system even before we finished the final
report let alone gotten to the corrective action plan.

So, we think we have a very good working relationship with
States in terms of collaborating and developing of the corrective ac-
tions that are neceszary, and then we intend to follow through to
provide some technical assistance to help States where that is nec-
essary.

What we have foundI would like to go back for a moment. Sev-
eral years ago when I first arrived, there was a great deal of criti-
cism about the weaknesses in the monitoring system. I felt that it
was very important to put a priority on the development of a moni-
toring system, and Congress certainly urged that as well.

We think that we are in the process of helping States to build a
capacity to do a better job of monitoring, because one of our con-
sistent findings has been that there are weaknesses in the State
monitoring systems. However, to bring those on line overnight is a
difficult task.

It requires on the part of States developing policies and proce-
dures where there really almost wasn't a basis of standards against
which to measure the locals. The States are in the process of doing
this now, and we are very pleased with the results of the monitor-
ing system that have led to the changes in policy and procedures.

We are watching the States develop the ability to monitor, and
we are very confident and optimistic that, as we move further
down through the process looking more closely at implementation
that-we -will see even greater changes at-the local level.

Mr. OWENS. So, how many corrective actions plans has OSERS
approved?

Mrs. WILL. Tom?
Mr. BELLAMY. Let me provide the data on the entire process, if I

may.

I_ "
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Mr. OWENS. I just want to know the number of corrective action
plans yo-:. have approved.

Mr. BELLAMY. Of the entire plans that are approved, there are
none. There are several individual

Mr. OWENS. You have not approved any corrective action plans?
Mr. BELLAMY. There are several individual corrective actions

that have been approved and implemented.
Mr. OWENS. But you have not approved any corrective action

plans?
Mr. BELLAMY. We have approved one corrective action plan in

part. We have not approved all of the prescribed corrective actions
from any single State.

Mr. OWENS. Madam Secretary, has a philosophical or political
decision been made to leave the States on their own to really do
what they want to do? There are several indications that there
seems to be no serious monitoring effort, no Federal presence out
there to protect rights. When you say you have only done one cor-
rective action plan, it sort of adds to that.

Are you fully staffed in the monitoring area? I understand the
system is fully developed for monitoring. You are not in the proc-
ess of still developing a system. You have a system, but is it fully
staffed?

Mrs. WILL. It is not fully developed, and I will let Tom talk a
little bit more about what the process is, but I guess I am some-
what chagrined to hear that there is a concern that there is not a
monitoring presence at the State and local level and that there are
not activities underway in that regard.

If you look at the range of findings, over 15 significant major
areas of compliance have been examined in the past several years
involving 28 States. I think that the record is a very good one.

I guess what I would ask of the people who are expressing these
concerns is, what is it, what issues should we be looking at that we
are not looking at, because we are certainly finding

Mr. OWENS. Can you rephrase that? What actions should you be
taking that you are not taking?

Mrs. WILL. Yes, and I
Mr. OWENS. Corrective actions.
Mrs. WILL. But I would further ask you about the universe of in-

dividuals and groups that you have sampled to come up with this
conclusion that there are dire problems with the monitoring
system. There are lots of parent groups, and there are State direc-
tors that we deal with.

Tom has created a task force that involves a large number of
representatives of parent, consumer, and professional groups who
have been working with us for a very long time, giving us on-going
advice as to how to improve the monitoring system and to refine it.
We feel very comfortable with what we have done thus far.

Mr. BELLAMY. Mr. Chairman, if I may, let me describe the devel-
opment of the monitoring system and some of the critical issues
that I think get at the concerns you are raising.

In my somewhat less than two years as director of the office, I
have had as a primary priority from the Assistant Secretary the
development of this monitoring system in a way that we would im-
plement a system that was considered fair by the States and thor-
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ough by the advocates and that was within the capacity of our or-
ganization.

Many of the questions that you raise essentially get at decisions
that I made related to which aspect of the monitoring system to
focus on in development. As you know, we don't have the luxury in
the bureaucracy of simply stopping monitoring while we develop a
new system. The issues that you raise were exactly the issues that
led the Assistant Secretary to developing a new monitoring system
in 1985 and 1986.

You can imagine our system really in a series of three phases.
The first phase leads up to the issuance of a draft report. That in-
volves an on-site visit

Mr. OWENS. Dr. Bellamy, we need not waste time on this. I am
aware of the nature of the system.

Mr. BELLAMY. Okay.
Mr. OWENS. I am concerned about the effectiveness of the system

and the end product. You said you have only approved one correc-
tive action plan.

Mr. BELLAMY. Then let me address your issue specifically.
As we have worked with States between the draft and the final

report, we have found a number of States which have moved so
quickly to address every issue that we have identified that we have
extensively footnoted the final reports that we sent to States noting
that the things that we had identified as problems had already
been corrected by the time the final report had been issued.

We see that as a success, not a failure in the monitoring effort,but
Mr. OWENS. Let me ask you about one specific case. California

was reviewed twice in the last 7 years. The same deficiencies were
found each time.

As of this date, California still has no final report which means
that over this period of time, over $.5 billion in Federal funds have
been awarded to a State in the face of clear evidence of non-compli-
ance.

How do you justify this continued awarding of Federal funds and
the lack of any action, or is this information also incorrect?

Mr. BELLAMY. I don't have information concerning that- -
Mr. OWENS. On California?
Mr. BELLAMY. I would be very happy to provide information in

writing concerning the earlier review of California. The current
review is near completion. I expect that the final report will be
mailed within a week.

Mr. OWENS. This has been going on for 7 years. Do we agree on
that?

Mr. BELLAMY. I would be happy- -
Mr. OWENS. It has been reviewed twice in the last 7 years. Is

that not a fact, or do you contest that fact?
Mr. BELLAMY. I have data here that describes the most recent

review.
Mr. OWENS. And you didn't fmd the same deficiencies each time

you reviewed it?
Mr. BELLAMY. As I said, I will be happy to provide that compari-

son in writing. I have the data from the most recent review here.

88-210 0 - 88 - 5 1 c 0
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Mr. OWENS. Well, give us your conclusions at this point. What isthe situation with respect to California? Where are you in yourmonitoring process?
Mr. BELLAMY. Where we are in our monitoring process is, as Imentioned, within the week we will be issuing the final report tothe State.
Mr. OWENS. California?
Mr. BELLAMY. That is right.
Mr. OWENS. Thank you.
[The information to be supplied follows:]
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In response to the House Subcommittee on Select Education request
for further information on OSEP's 1980 and 1988 California
monitoring reports, please find set forth below a comparison of
findings contained in these reports.

OSEP'S 1988 CALIFORNIA MONITORING REPORT:
IDENTIFIED FINDINGS OF DEFICIENCY

REPORTED IN
1980 RE ORT

YES NO

5I.1 California's Department of Education (CDE) did X
not have supervisory authority over each public
agency providing related services (e.g., physical
therapy (PT), occupational therapy (OT), and mental
health services) to handicapped children in
California to ensure that each child is provided
with a free appropriate public education (FAPE). Pg2

5I.2.A CDE did not ensure that handicapped children X
were removed from the regular education environment
only when more restrictive placements were
educationally justified. Pg4

51.2.E CUE did not ensure that the placement of X
handicapped children in special education programs
was based on their individualized education
programs (IEP) and not on the basis of the
category of their handicapping condition or the
current current administrative configuration of
services. Pg6

SI.2.0 CDE did not ensure that the provision of
extra curricular and nonacademic services to
handicapped children was in the least restrictive
environment (LRE). Pg7

SI.4 CDE did not ensure that IEPs contained
needed related services (e.g., PT and OT). Pg10

51.5 CDE did not ensure that its child counts
are accurate. Pgll

SII.A CDE failed to implement an effective system X
of monitoring because it failed to correct the
deficiencies identified by OSEP (see SI) and because
it could not identify public agency compliance with
a large set of Federal requirements. Pg12

SII.B CDE did not take appropriate enforcement X
action to ensure correction of deficiencies it does
identify when monitoring public agencies. Pg15
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Page 2 - California Reports

OSEP'S 1988 CALIFORNIA MONITORING REPORT:
IDENTIFIED FINDINGS OF DEFICIENCY

SIII.A CDE did not ensure that it only approved
local educational agency (LEA) applications for
ERA-B funds that met Federal requirements. Pg17

SIII.B CDE did not ensure that changes in LEA X
plans met Federal requirements. Pg18

SIV.A CDE did not ensure that public agencies X
retained the records needed to demonstrate
compliance with Federal requirements. Pg18

SIV.B CDE did not have an adequate system to X
ensure a sufficient number of qualified personnel
were available to meet the needs of handicapped
children. Pg19

REPORTED IN
1980 RE ORT
YES NO
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Mr. OwENS. Mr. Bartlett?
Mr. BARTLETr. Thank you, Mr. Chairman.
By way of comment, I guess I never heard of anyone accuse Tom

Bellamy and Madeleine Will of not being tough enough on States,
but here is a first.

Mr. OwENs. It was not an accusation; it was a question.
Mr. BARTLETT. Duly noted, Mr. Chairman.
It does seem to me that what is important for this subcommittee

to focus on and what I think you could provide us either right now
or additionally is the goal which is to change behavior in the class-
room. I mean, the goal is to provide an appropriate public educa-
tion in the least restrictive environment to every student.

That goal is better accomplished by assisting States and persuad-
ing them to accomplish that goal than it is the issuance of reports.
So, if what you are telling us is that many of those items found to
be in non-compliance are quickly corrected by the States, it seems
to me that that does achieve the goal.

Can you give us any kind of quantification of that number of
some of the States that you have monitored and how many of the
issues have been resolved before the issuance of the final report or
during the course of it, or do you have any kind of an approxima-
tion?

Mr. BELLAMY. I would rather do it accurately in writing. I know
personally of three reports in which we have extensively footnoted
corrections that had already been made prior to issuance of the
final report.

Mr. BARTLETT. In your opinion, will you be able to footnote each
of the changes that the States had made prior to the issuance of
the final report?

Mr. BELLAMY. That is a practice that we have had at the request
of the State director of special education or the chief State school
officer in the State. Often, we have known that the practice had
already been corrected but did not make specific reference to that
in the final report when the correction occurred between the draft
and the final. So, our practice has not been entirely consistent in
giving States credit in writing for having done it. It simply shows
up in the next step of the process as the corrective action is pro-
posed.

Mr. BAwarrr. And what then happens when you find a State out
of compliance in specific instances? What happens next if, in fact,
you are not able to resolve it before the issuance of the report?

Mrs. WILL. Well, I would have to say we feel that we work very
well with the States. If a State refuses to implement a corrective
action plan, we have to move to terminate the funds.

That has not happened in the past that we have had such hostile
dealings with States. Mostly, as Tom says, they are extremely
eager to implement corrective actions and are beginning to do that
before the final report is issued.

Mr. BARTLETT. Do you negotiate compliance between the State
and the Feds and do you do that in public or in private or in some
combination?

Mrs. WILL. We don't negotiate corrective action. We do give the
States an opportunity to send in more data if they feel that there
are misunderstandings concerning questions of facts or we talk to

t-)
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them by phone or in person to clarify the factual statements that
are made in the report, but we don't negotiate corrective actionswith them.

Mr. BARTLETT. Dr. Bellamy, I would hope at some point you
would discussdon't call it negotiate if you don't want towhat
the State has to do to comply both verbally and in writing. These
are often complicated problems and complicated solutions, andsometimes the solution has been found by another State just re-cently, and it becomes your job what that range of options is.

So, how would you describe, once the findings are determined
and the State is told of its problems or during the process, how
would you describe the communication between the State andOSEP?

Mr. BELLAMY. Our monioring system is established with a prac-tice that allows the State to comment on a draft report for a period
of 30 days. We have had a practice of allowing States to extend
that for a period of time.

That time period is normally used specifically for a State to cor-
rect factual problems that might have existed in the report. Obvi-
ously, it. is difficult for a staff in a short visit within a State to ana-lyze all of the information that might be available concerning the
State's administration of special education programs, and we feel itis reasonable to provide the State an opportunity to correct prob-
lems of fact that we have in the report.

At that time, a final report is issued. That final report prescribes
corrective actions.

Since the State has had that advance notice, they do have the
opportunity to be in a situation in their own State of saying at thetime that a final report comes out that they have already made the
corrections that were necessary.

That is followed by each of the corrective actions essentially
asking the State to address particular findings where we have iden-
tified' discrepancies between the State's administrative practice and
the regulations. Each one of those particular corrective actions has
its own time line.

The corrective action plan that the chairman referred to earlieris simply a device that we use that provides a point of comment on
the specific corrective actions that a State might take.

The fact is that the corrective actions themselves are already
prescribed in the final report, and they have a time line at that
point. We did build in the corrective action plan as a way for us to
review the activities that the States

Mr. BARTLETT. When you say the corrective actions, you meanthe solutions to the
Mr. BELLAMY. That is right, the solutions. The corrective actions

themselves are prescribed in the final report that the States re-ceive.
Mr. BARTLETT. So, the final report then also prescribes the solu-tions.
Mr. BELLAMY. That is correct.
Mr. BARTLETT. I am still not certain I understand the answer. At

that point you have discussed the solutions with the State, or haveyou not?
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The right answer is yes, you have, but I am not sure what the
real answer is. [Laughter.]

Mr. BELLAMY. The level of discussion that we have had with
States has varied over the course of the process. Remember, this is
a system that is in development.

We have made every effort to identify, even in the earl' analysis
stages, to identify ways that the State feels are reasonaole to ad-
dress problems that we have identified. In other States, we have ac-
tually sat down, reviewed corrective actions to determine whether
or not those actions are feasible within the State's particular ad-
ministrative structure, if we have allowed the correct amount of
time for States to do it.

When States have submitted corrective action plans, they have
orered alternative time lines or alternative strategies that would
meet the same objectives.

Mr. BARTLETT. Well, one final comment, and you may wish to re-
spond to it as a question.

First, it seems to me from the States and the parents that I have
talked with that in fact the monitoring program has achieved some
substantial success. Nothing is perfect, and as the Secretary said in
her testimony, there are some improvements that still need to be
made.

However, the goal of the monitoring program is not to shut of
education of the handicapped money. The goal of the monitoring
program is to ensure both compliance with the lawbut let me
take that back. That is not even the goal. The goal is ultimately to
provide education to the student, and we believe that can happen
by assuring compliance with the law.

At every step in the process, the places in which the monitoring
program has worked most successfully is when there has been a
maximum of communication. Some States tell me that after the
draft report is drafted and sent back to the State, they find surpris-
es in it, and that is the bad news. There shouldn't be any surprises.
The on-site visit should have already discussed areas that seem to
be in non-compliance on the surface.

The good news is the State then has the opportunity for the final
report to bring additional information to bear, to discover what
could be done about those non-compliance items, and to discuss it.
And that level of communication is excellent.

Another level of communication has to extend all the way
through to the parents and the teachers and others so that we all
listen and learn from one another. Therefore, that communication
has to be, as much as is possible, of a non-adversarial nature.

One of the things I think we do well is we start off the process
with a parent meeting, and that is very helpful. One of the sugges-
tions that I would have would be to communicate back with the
parents during the process in terms of those items that the State
has correct, has begun to correct, and then communicate back with
the parents as to what the monitoring process has done and what
problems have been corrected so the parents are not left in the
dark.

Secretary Will, do you wish to respond?
Mrs. WILL. That is a recommendation that has been made to us,

and it is one we are considering. We received another recommenda-
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tion that we are acting upon, however, which is to schalule the
parent meeting earlier to give more notice to the individuals who
might be interested in attending that meeting but also then to give
our team more time to incorporate and target issues that have
been raised in the parent meeting when they actually go on-site.

I want to underscore something you said that was very impor-
tant about the lurpose of the monitoring system not to ensure com-
pliance at the local level. There are 16,000 school districts. We
could never ensure compliance on the part of 16,000 school dis-
tricts. In fact, the act doesn't give us the authority to do that.

It says that the Stave educational agency shall be responsible for
assuring that the requirements of this part, that is Part B, are car-
ried out and that all educational programs for handicapped, chil-
dren with a State will be under the general supe ;lion of the per-
sons responsible for educational programs for .Lndicapped chil-
dren. That is a common misunderstanding, I think, on the part of
people out there.

Another common misunderstanding is that OSERS has the au-
thority to directly investigate individual complaints. We do not
have that authority. That rests with OCR, and there are adminis-
trative mechanisms in place at the State level. OCR has the ability
to investigate an individual complaint.

We have the due process system at the State level.
Mr. BARTLETT. The Office of Civil Rights is within the Depart-

ment of Education.
Mrs. WILL. Yes, it is.
Mr. BARTLETT. So, you have some association with it.
Mrs. WILL. We do, indeed, but the Office of Special Education

and Rehabilitative Services and Tom's division of monitors do not
have the authority to investigate them.

Mr. BARTLETT. Are you in the same building?
Mrs. Mu. Yes, sir.
Mr. BARTLETT. On the same floor?
Mrs. Wm. Yes, sir.
Mr. BARTLETT. Couldn't you just walk down the hall and ask

them?
Mrs. WILL. Yes, sir, we do.
Mr. BARTLETT. I hope you do.
Dr. Bellamy?
Mr. BELLAMY. If I could follow up just a moment on your commu-

nication point which I thought was an excellent one and describe
some things that we started this year.

For the first time that I know of, at least, we began a process
that involves an annual review of this entire monitoring system by
a group that includes representatives of all of the major constituen-
cies that are affected-by monitoring. We sat down over a two-day
period with representatives of the State special education directors,
parent groups, advocacy organizations, local special ed directors,
and others that had some investment in the way that we moni-
tored.

We reviewed an entire list of recommendations about how the
system might evolve with a commitment to making gradual, incre-
mental and useful change each year as that group sits down and
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meets. I think we have a process in place that will lead us to sys-
tematic consideration of the kinds of s..1ggestions you were making.

In- fact, each one of your ideas, I am happy to say, were on the
table for discussion when that group met last summer, and I am
sure will be there again when we meet again this summer, but we
do have a process in place that involves a lot of people in the
design of how we do this.

We clearly have some issues that we are still working on in de-
veloping the system. I would have to say that the first stage of the
system involved getting the process really in place to get a final
report out. We spent much of this year making sure that we can
move successfully from the draft report to the final report in a suc-
cessful way, and we expect to spend exactly that same kind of
energy as we move into the next phase working with the corrective
actions and corrective action plans.

However, we are developing the system in an incremental and, I
believe, reasonable and logical way.

Mr. BARTLETT. Mr. Chairman, there are at least a dozen other
issues that we could discuss, and I won't have any additional ques-
tions, but one additional area that does deserve some comment is
in the area of transition from school to work.

It seems to me that we are still struggling with the answer. We
are beginning to get the question down pretty well. Some 50 per-
cent of high school students with disabilities graduate from high
school and don't graduate into a world of work. That is both unac-
ceptably high for the lives of those individual young adults as well
as high in cost to the Federal and State taxpayers.

That seems to me to be the next step that we have to unlock.
Now, we did in prior authorization create a program of transition. I
read your testimony and hear you today saying we have not really
resolved what to do about that.

I might suggest, Mr. Chairman, that it mii,ht be the focus of a
future hearing. We always give short shrift to transition, and I
know, Madam Secretary, that is not your intention and it is not
mine, either, but perhaps we could have one hearing and one
report from the Department just in the area of transition.

It is not a matter of more money, it seems to me, although there
may be some additional required, and it is not a matter of some
new law. It is really a niaer of removing those barriers to employ-
ment that, unfortunately, still exist, and they exist at all levels of
government.

So, that that comment, Mr. Chairman, I will yield back.
Mr. OWENS. I take it the Department is agreeable to such a hear-

ing?
Mrs. WILL. Yes, sir.
Mr. OWENS. We shall move forward to prepare for it.
Thank you again. We would like to receive in writing the materi-

al that you offered, Dr. Bellamy, especially the material relating to
the California case. I would be interested in that, and we would be
interested in seeing the refinements and adjustments in your moni-
toring system. We would be interested in seeing any additional ma-
terial you have on that.

Thank you again.
[The material referred to follows:]
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UNITEDSTAISSDEPARIMENTOFEDucATiON
uFFICE ,LE Ab].b. AVF SE,RE'L'ARN

FOR SPECIAL. E.%, 4%..) Ai,.

Honorable rrancis Hatanaka
Superintendent of Education
Post Office Box 2360
Honolulu, Hawaii 98604

Dear Superintendent Patanaka:

i987

This letter is to orovide /ou and Your soecial education
staff with the final results of the Compliance review
conducted b, the Office of Soecial Education Programs (OSFP),
J.S. Deoartment of education. A con' of our reoort "Office
of Special Education Programs Compliance Monitoring Renort:
1985-1986 Review of the Hawaii State Deoartment of
education," is enclosed.

rirst, I want to acknoWledge the hard work and helpful
assistance provided -b7 Your snecial education staff while
assisting 0SrP's compliance team in nreoaring for and
conducting its Sentember 1985 site visit. The team was
imnressed with Your staff's nrofessionalism and dedication to
snecial education oronracs in Fawaii.

What follows is a brief summer*/ of 0SrP's review process.
Beginning in Jul, 1985, the compliance team of Ray Miner,
Dave Rostetter, Lonnie Stewart and Dawn Hunter initiatad a
review of the Hawaii State Plan and addenda, nrevious OSEP
monitoring reports, and OSEP policy letters sent to Hawaii.
ConcurrentlY, °SSP reouested and received for review from the
rawaii State Deoartment of Education (RASDE) its oolicies and
orocedures and documentation of imolementation of the
re4gonsihilities set forth in the regulations for Part B of
the Education of the Fandicaoned Act (EHA-8) and the
rlucation Denartment's General Administrative Relulations
(EDGAR). 4 copy of this information was retaineg by HASDE.

Tn addition, the OSFP team studied material from the U.S.
department of Education's Office for Civil Rights, Office of
the tnsnector General, Office for Vocational education, the
U.S. Department of Justice and the Administration on
Children, Youth and Families. All relevant information was
reviewed for evidence of PASDr's compliance with aonlicable
statutory and regulatory reruirements.

During the week of Sentember 16, 1985, while on site, the
OSFP team conducted meetings and interviews with Mr. Miles
rawatachi and his staff in the Special education offices.
Tne OSEP team collected additional documents while on site.
It also interviewed staff and reviewed student files at the
Waimano Training School, Pohukaina School, Jefferson School,
Ksimoki Pi2h Schn^1, A) - -' -A Youth Corrections Facility,
Hawaii School for the Deaf and Blind, and McKinley High
School.

.uu MARYLAND .L.E SW WASHINGTON DC 1u202
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On the evening of September 16th, a oublic meeting was hell
to,provide an opportunity Eor interested persons to present
statements regarding RASDE's implementation of its State and
Federal responsibilities in special education.

Based upon the information received and analyzed by OSEP,
determinations were made concerning whether HASDE met all
applicable requirements. The attached Report does not
discuss alI the issues analyzed by OSEP but sets findings
only in those areas where corrective actions are necessary.
The findings are organized in accord with the major areas of
responsibilities eqtablished by the EHA-A and EDGAR
regulations.

Upon receipt of the Report, HASDE will be required to submit
to OSEP, within 60 calendar days, a corrective action plan
(CAP) that conforms to the corrective actions ordered in
OSEP's Report. if not otherwise speciEied in OSEP's Report,
HASDE's CAP must delineate the activities needed to comply
with the required corrective actions, the persons responsible
for implementing those activities, the timelines for
completing those activities, 'and the specific documentation
to be submitted to OSEP that will verify progress and
completion of each activity. In those identified instances
where'the magnitude of the necessary corrective actions so
justify, HASDE is accorded the flexibility to establish its
odn timelines, subject to OSEP's approval.

Please be advised that our staff is available Eor technical
assistance during any phase of the develooment or
implementation of your CAP.

Thank you Eor your continued cooperation in working to
achieve quality education programs for children who are
handicapped.

Enclosure: OSEP Report

Sincerely,

/7

G. Thomas Bellamy', Ph.D.
Director
Office of Special Education
Programs

I 0 0
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OFFICE OF SPECIAL EDUCATION PRJGRAMS
COMPLIANCE MONITORING REPORT:

1985-1986 REVIEW OP THE HAWAII STATE DEPARTMENT OP EDUCATION

This Reoort contains the results of the compliance review
conducted by the Office of Special Education Programs (OSEP),
U.S. Deoartment of Education, of the Fawaii State Department
of Education (HASDE) for compliance with certain Federal
statutes and regulations that require State educational
agencies (SEA) to carry out responsibilities regarding the
administration and delivery of programs for handicapped
children. Set forth below are specific legal
responsibilities, OSEP's determinations of noncompliance,
OSEP's findings of fact, and a statement of the corrective
actions needed to bring FASDE into compliance. Where
appropriate, OSEP provides its reason(s) for making certain
factual findings in support of its determinations of
noncompliance.

(NOTE: There are no local educational agencies (LEAs) in the
State of Hawaii. Thus, HASDE functions as both an SEA and an
LEA in the administration of programs for handicapped
children in the State. While Hawaii therefore differs Erom
other States, part of HASDE's overall role carries with it

resoonsibilities for complying with the Federal
monitoring requirements aoplicable to other SEAs receiving
funds under Part B of the Education of the Handicapped Act
(EHA-8).)

I. STATE EDUCATIONAL AGENCY MONITORING

A. HASDE is responsible for the adoption and use of proper
methods for "[the] monitoring of agencies, institutions, and
organizations responsible for carrying out" special education
programs in the State of Hawaii, including any obligations
imoosed on those agencies, institutions, and organizations
under law. 34 CFR S76.101(e)(3); see also 34 CFR
3300.556.*/

*/ This resoonsibilitv must be implemented in conjunction
with HASDE's omnibus responsibility to ensure that all
apolicable State and Federal requiremer' .or special
education programs are carried out. S 44 CFR 5300.600.

141
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A oroper method for monitoring program compliance should
involve the collection and analysis of information sufficient,
to identify any deficiency by dASDT in providing services to
handicapped children within the State. "Deficiencies" are the
failure to comply with applicable State or Federal program
operation requirements.

Based uoon the facts set forth below, OSEP finds that 4ASDE has
neither adopted nor put into use monitoring procedures sufficient
to identify each deficiency in the administration of special
education programs within the State.

° FASDE has no orocedures for collecting or analyzing
information sufficient to identify HASDE's failure to comoly with
each of the legal requirements established at:

34 CFR 300.342(b) (IEP: effective date); 300.344(a)(2),(3)
[participants in IEP meetings: teacher and parents);
300.345(a)-(d) [Notice to parents of IEP meetings);
300.380(b) (Procedures to ensure that special education
personnel are qualified); 300.504(a) [Prior notice of
initiation or change of educational placement); 300.504(b)
[Parental consent for pre - placement evaluation);
300.505(a)(1) [full explanation of procedural safeguards
available to parents); 300.514(b) (Duty to assign Surrogate
Parents): 300.534(b) [Timing of reevaluations); 34 C.P.R.
300.550 (Least restrictive environment, (LRE) in general):
and 34 CFR 300.552(a)(2) (LRE placement in accordance wish
ItPl.

Corrective Actions

In order to assure correction of the above stated findings of
deficiency, OSEP requires that RASDE undertake the following
corrective actions:

142.
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1. HASDE must adopt and_submit to OSEP for its aporoval, within
60 calendar days from receipt of this Report, and implement
immediately upon aoproval, soeciCic orocedures for determining
whether each education program for children with handicaps
administered within the State o" Hawaii meets HASDE standards (as
amended pursuant to each corrective action contaiped within this
Report), as well as ESA-B and EDGAR requirements. 1 In particular,
PASDE's revised method of monitoring must include:

a) written procedures which ensues. the collection and
analysis of information sufficient for identifying
deficiencies in each of the areas of responsibility listed
under the above findings;

b) the descriotion of each action HASDE will take to correct
identified deficiencies and achieve future compliance;

c) sufficient documentation to verify the initiation and
completion of those actions needed to assure correction of
current deficiencies and prevention of future ones;

d) the timeframe for achieving future compliance; and

e) a revision of monitoring instruments to monitor compliance
with student evaluation requirements.

2. HASDE must submit to OSEP, orior to implementing its revised
orocedures, written assurances that each HASDE staff person
responsible for implementing these new procedures has received
inservice training on their proper implementation.

1 Applicable,Federal requirements provide that recipients of
EHA-B funds ensure that programs for handicapped children
administered within the State must conform to State standards as
well as EHA-B and EDGAR requirements. 34 CFR 5300.600(a)(ii)
(State educational agency responsibility that programs for
handicapped children meet State standards); 34 C.F.R. 5300.4(b)
(defining PAPE as special education and related services which
meets State standards). Thus, in sec. *HUB) of this Report, at
page 5, OSEP notes PASDE's responsibility to ensure that personnel
necessary to carry out the purpose of ERA-8 are qualified to
provide soecial education and related services in accordance with
certification s=andards approved by HASDE.

1 4 3
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I/. COMPLAINT MANAGEMENT

R4SDE is responsible for the adoption and use of procedures for
receiving and resolving any complaint stating that the State or
any oublic agency receiving ERA-B funds is violating a Federal
statute or regulation applicable to special education programs in
the State. 34 CFR SS76.780-782.

Based upon a review of RABE)! documents and interviews with
responsible HASDE officials, OSEP finds that HASDE has not adopted
or out into use procedures for receiving and resolving written
complaints alleging violations of applicable Federal
requirements.

Corrective Actions

Since the monitorina visit conducted by OSEP, HASDE has
submitted documentation which demonstrated that this deficiency
was corrected.

I//. GENERAL SUPERVISION

A. HASDE is responsible Eor ensuring that each educational
program for handicapped children administered within the
State, including each program administered by any other public
agency is under the general supervision of the persons
responsible Eor educational orograms for handicapped children
in the State educational agency, and meets education standards
of the State educational agency. 30 CFR S300.600(a)(2)

Based upon the facts set forth beim', OSEP finds that HASDE does
not ensure that the educational program for handicapped children
at the Waimsno State School, a residential facility administered
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b" the Hawaii State Denartment of wealth, is under the general
sunervision of the nersons resnonsible for educational nrograms
for handicanned children in wASDE. and meets education standards
as recuired by 34 CFR $300.600(a)(2)

A review of 27 student records at the Waimano State School, and
interviews with orofessional staff indicated that:

o Students were not receivina snecial education and related
services as nrescribed in their IEPs. For example:

o One student, whose IEP nrescribed 17.5 hours of snecial
education instruction oer week received only 3 hours of
instruction ner week; and

o Students did not receive a related service, such as
,h"sical therapy or recreational theranY, as ,rescribed
in their IEPs (evidence found in 4 of 27 student records
reviewed b' OSEP).

Students receive less than the six hours of educational
instruction oer da" recuired by HASDE education standards, without
documentation that the reduced school day was reruired for
educational or medical reasons. (Evidence in 5 of 27 students
records reviewed by OSEP).

B. wASDE is resnonsible for the adoption and use of nrocedures to
ensure that gersonnel necessary to carr" out the nurnoses of
E4A-B fn all schools throunhout the State are "rualified", as
that term is defined in 34 CFR 5300.12, to nrovide snecial
education and related services in accordance with
certification standards aonroved by HASDE. 34 CFR

5300.380(b).

Based (non the facts set forth below, OSEP finds that HAStYE has
failed to adopt or out into use nrocedures which ensure ...hat
nersonnel necessar" to carr, out the nurgoses of E4A-B in all
schools throughout he State are "cualified" to nr.wide snecial
education And related services in accordance with RASOF
certification standards.

A review of relevant documents revealed that ,ersonnel at the
Waimano State School, who were oroviding snecial education and
related services to h3ndicanned children, were not certified to
novide such services in accordance with standards annroved
HASDF.

1.45
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Corrective Actions

Since the monitoring visit conducted by OSEe, aASDE has submitted
documentation which revealed that these deficiencies were
corrected.

IV. LEAST RESTRICTIVE ENVIRONMENT

4ASDE is responsible for the adoption and use of procedures that
meet the Federal requirements for educating handicapped children
in the least restrictive environment (LRE). 34 CFR 5300.550(a).
Set forth below are specific LRE requirements with which HASDE is
responsible for ensuring compliance:

A. gAepE i3 responsible for ensuring that, to the maximum extent
appropriate, handicapped children, including children in
oublic or private institutions or other care facilities, are
educated with children who are not handicapped. In addition,
HASDE is responsible for ensuring that special classes,
separate schooling or other removal of handicapped children
from the regular educational environment occurs only when the
nature oc severity of the handicap is such that education in
regular classes with the use of supplementary aids and
services cannot be achieved satisfactorily. 34 CFR
5300.550(b).

Based epon the facts set forth bele", OSEP finds that HASDE has
neither established nor implemented procedures which ensure that
the removal of handicapped children from the regular educational
environment is justified on the basi3 that the nature or severity
of the handicap is such that education in regular classes with the
use of supplementary aids and services cannot be achieved
satisfactorily. Therefore, HASDE has not fulfillee its
responsibility to ensure the handicapped children be educated in
the regular school environment unless removal can be justified.

° Handicapped children placed in the Waimano State School are
not educated with nonhandicapped children during the regular
school day.*/ (Evidence found in 27 of the 27 student records
reviewed by OS!? or, Waimano.)

'I The OSEP Monitociug Team `.ands that HASDE has made progress In
implementing procedures to ensure that placements of handicappel
children are mate In accordance with Federal LRE requirements. to
contrast to the situation at Wainano State School, )(ASO! has
implemented procedures to ensure that the children placed at the
Jefferson Stets School and Hawaii School for the Deaf and Blind
have opportunities to interact with nonhandicapped peers through
particioatioe in community-based training programs during the
regular school day.

146
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22 of the 40 student records reviewed contained no indication
that the placement of handicapped children in the more restrictive
setting was necessary because the children were unable to achieve
satisfactorily in the regular educational environment.

22 of the 40 student records reviewed did not show that, prior
to placing handicapped children in a more restrictive educational
setting, HASDE considered altering or made any effort to alter the
method of delivery of educational services (e.g., by providing
supplementary aids and services) or modify the types and intensity
of services (e.g., by reassigning appropriate staff) so that
handicapped children can be educated satisfactorily in regular
educational environments.

B. 44SDE is responsible for ensuring that each handicapped
child's educational placement is based upon an individualized
education program (IEP). 34 CFR 5300.552(a)(2).

OSEP finds that. while HASOE has written policies and orocedures
designed to fulfill the responsibilities cited above, HASDE does
not mace educational placements for handicapped children on a
uniform basis or in accordance with appropriately developed Ms;
in some instances, placement decisions were made on the basis of
the category of the child's handicacping condition. Therefore,
HASDE has not met its responsibility to ensure that educational
placements are based upon completed IEPs and in accordance with
Federal regulations.

Corrective Actions

In order to assure correction of the above stated findings of
deficiency, OSEP requires that HASDE undertake the following
corrective actions:

1. HASDE must submit to OStP for its approval, within 60 calendar
days from receipt of this Report, and implement immediately loon
approval, procedures which ensure the following:

a) that to the maximum extent appropriate, handicapped
children are educated with nonhandicapped children;

b) that handicapped children are not removed from the regular
educational setting without valid written justification that the
nature or severity of the handicap is such that education in
regular classes with the use of supplementary aide and services
cannot be achieved satisfactorily;

147
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c) that all placement determinations are made on a uniform basis
snd only after a valid IEP has been completed for each child: and

d) that placement determinations not be made on the basis of
the category of a child's handicaoninn condition.

2. In additinn. RUDE must amend the BASCO' State Plan with the newly
adopted LRE 'alleles and nrocedures.

3. HARM must submit to OSEP. within 120 calendar de's of OSFP's
approval of HASDF's amended LRF volicies and nrocedures. a written
assurance that each resnonsible nublic and orivate agent" has
adopted policies and nrocedures that ensure compliance with
HASDE's amended LRF nolicies and nrocedures and that each agencu
has taken all approPriate steos to implement immediately those
"olicies and nrocedures.

4. HASDE must submit to OSEP for its anoroval. within 60 calendar
days from receipt of this Renort, conies of the materials to be
used for nrovidina technical assistance to and the training of
anoronriate nersonnel on how to implement their LRE
resnonsibilities; included in this submission BASDF must "rovide a
detailed plan for ensuring their resoective LRF responsibilities.

V. PROCEDURAL SAF2GUARDS

RA5DF is resnonsible for establishing and imnlementin2 nrocedures
which ensure that the reouirements of 34 CFR 55300.500-514 are
met. Snecificallv. RASDE is resnonsible for ensurinv that the
reruirements of 34 CFR 55300.504-505 and the recuirements of
300.514 are met.

Based goon the facts set forth below. OSEP finds that while HASOF
has established written nolicies and orocedures. HASDE has failed
to implement nrocedures which ensure that the reruirements of 34
CFR 55300.504-505 and 5300.514 are met.

A review of student records revealed that nrior notice was not
"rovided to parents orior to initiatina or chanain2 the
educational placement of a handicapped child (evidence found in 8
student records reviewed b" OSEP).

Student records contained no documentation that the "rior
notice aiven to narents of a handicacoed child Prior to the
child's 'replacement evaluation or initial placement in a snecial
education oroaram included a full explanation of all nrocedural
safenuards available to narents are reruired WI 34 CFR
5300.505(a)(1).
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Parental consent was not obtained prior to a ore-A:cement
evaluation or initial placement of a handicapped child in a
special education pro/ram (evidence found in 18 student records
reviewed by OSEP).

interviews with resnonsible nersonnel and a review of relevant
documents revealed that Hawaii Department of Health did not ensure
that individuals assilned as surrolate parents to children at the
Waimano State .School were a000inted as repuired by 34 CFR
5300.514(c)(2)(i) and (d)(1). It appears that individuals
assigned as surroaate parents for handicapped children at Waimano
State School were emnlotees of the waimano State School, and ma"
have had a conflict of interest with the children they were
assiined to renresent.

Corrective Actions

In order to ensure correction of the above stated findinis of
deficiency, OSEP recuires HASDE to undertake the following
corrective actions.

NASD! must submit to OM' for its approval, within 60 calendar da.s
from receipt of this Renort, and implement immediately upon aooroval,
a plan that must include the followings

a) the development of traininn materials for administrators and
parents to inform narents of procedural safeauards in connection
with a preplacement evaluation or initial lineament of a
handicaoned child in a special education program as recuired b4
Federal law:

b) timelines for development and implementation by HASOE. of
procedures for the trainina of administrators and narents:

c) the notification to nitre:Its, durinn the next school Year. of
their rinhts and resoonsibilities orior to the conduct of
evaluations, initial placements or chance in llacements initiated
by HASDE: and

d) a procedure which documents that narents are riven the
aplrooriate parent notice and when the notice is elven.

VI. STUDENT EVALUATION

A. HASDE is responsible for the adontion and use of evaluation
procedures as set forth iu 34 CFR 5S300.530 -534 for all
handicaoled children throuihout the State.

14
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Based unon the facts set forth below, OSFP finds that 0ASDF has
not adopted or out into use erocedures znsure that the Federal
recuirements for evaluation of handica -ied children, as set forth
in 34 CFR 40300.530-534. are met.

k review of student records revealed that tests were
administered in Enalish to students whose native lomuacres were
Cantonese, Filipino, and Samoan (evidence found in 4 student
records reviewed b" OSE(').

IEPs were written before student evaluations were conducted
(evidence found in 5 student records reviewed bit OSEP).

Student reevaluations were not conducted within the recuired 3
Year time neriod (evidence found in 5 student records reviewed by
OSEP).

Corrective Actions

Subsecuent to OSEP's compliance visit in Seetember 1985, HASDE has
submitted documentation which reveals the correction of the
identified deficiencies.

VII. INDIVIDUALIZED ZDUCATION PROGRAMS (IEPs)

A. PASD0 is resoonsible for ensurina that each nublic aaenc"
initiates and conducts meetings for the eureose of develoeine,
reviewina, and revising a handicaneed child's individualized
education 'roaram (IEP). 34 C.F.R. 6300.343(a). to addition,
144snr is responsible for ensuring that such meetings are
conducted with the earticioation of the oarents and the teacher
of the handicapped child and that other methods are used to
obtain oarents oarticination when neither *avant can attecd. 34
^ 0 . 5300.344-345.

Based uoon the facts set forth ''l -*, OSEP finds the HAS^E %
failed to ensure that IEPs for handica'oed children are not bete,
developed at IEP meetines which include the child's teacher and tht
arents or that other methods nre used to obtain parent narticination
when neither oarent can attend the IEP meeting as recuired by 34
C.F.R. 5300.343-345.

HASDE's polio., that IEPs be developed, reviewed. and revised
at meetinas conducted and suoervised by personnel responsible for
the nroviaion of FA. to each handicapped child for whom the' ace
resoonsible has not been imelemented; for examples
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o The Waimano State School has conducted meetinas for
handicapped children without the narticination of narents and
without documenting the at....ints made throuah oral and written
communications. to obtain the narents narticination, when
neither narent can attend !evidence found in 25 of the 27
student records reviewed 131 OSEP at Waimano).

° HASDE makes placement determinations for handicanned children
which are based on IEPs that are not developed in accordance with
Federal reruirements; for example:

o rep meetincs were conducted where the child's teacher was
not oresent (evidence found in 10 of the 27 student records
reviewed by OSEP at Waimano).

o ITPs were written before IF)) meetinas and student evaluations
were conducted (evidence found in 5 of the 40 student records
reviewed by OSFP).

Corrective Actions

Subsequent to OSEP's compliance visit in September. 1985, HASDE
hab submitted documentation which-revealed that the deficiencies
have been corrected.

*** FND OF REPORT '6**
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UMTEDSTATESDEPARTMENTOFEDUCAVON
OFFICE OF (HE ASSISTANT SECRE (ARS

FOR SPECIAL EDUCATION AM) REHABILITATIVE SERVICES

SEP 261981

Honorable Ruth S. Steele
Director
Department of Education
State Education Building A, Room 304
Little Rocx, Arkansas 72201

Dear ( . Steele.

This letter is to provide you and your staff in the Division of
Special Education with the results of the Compliance Review
conducted by the Office of Special Education Programs (OSEP),
U.S. Department of Education. A copy of our report "Office of
Special Education Programs Comprehensive Monitoring Report: 1986
Review of the Arkansas State Department of Education" is enclosed.

First, I want to acknowledge the hard work and helpful assistance
provided by your special education staff while assisting OSEP's
compliance team in preparing for and conducting this review. The
team was impressed with your staff's professionalism and dedication
to programs for students with handicaps in Arkansas.

Based on the information collected and analyzed during OSEP's
Compliance Review, determinations were made concerning whether the
Arkansas State Department of Education (ARKDE) met the requirements
applicable to the areas of responsibility identified in the
Report's Table of Contents. The attached Report does not discuss
all the issues analyzed by OSEP but sets forth only those findings
and determinations of noncompliance where corrective actions are
necessary. As the Report is now final, ARKDE is required to submit
to OSEP within 60 calendar days a corrective action plan (CAP) that
specifies what actions it will take to implement the corrective
actions contained in OSEP's Report, what resources will be
committed to ensure completion of those actions, which personnel
will be assigned responsibility for completion of each action
specified in the plan, what timelines will be adhered to for
completing each specified action, and the specific documentation
that will oe submitted to OSEP verifying completion of each action.

The Report identifies a number of concerns that may require ARKDE
to revise existing regulations, policies and procedures;
consequently, ARKDE will be expected to amend its State Plan to
reflect the changes required by this Report. ARKDE's amended State
Plan must be submitted prior to its next application for EHA-B
funds and must be adopted in accordance with applicable Federal
regulations.

152
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In response to a request from the AIME Associate Director for
Special Education, OSEP previewed preliminary corrective actions
submitted by AIME. Asterisks have been placed next to those
corrective action requirements in the report that OSEP has
determined have been satisfied through steps recently taken by
ARKDE. AWE is to be commended for fine effort, in this regard.
Those corrective action requirements which OSEP-has deterMined have
not yet been satisfied do not have an asterisk next to them in the
report; further corrective actions are necessary for these items.

Office of Special Education Programs staff is available for
technical assistance during any phase of the development or
implementation of your CAP. Please let me know if we can be of
assistance.

Thank you for your continued cooperation in working to achieve
quality education programs for children with handicaps.

Sincerely,

G. Thomas Bellamy, Ph.D.
Director
Office of Special Education

Programs

Enclosure: Review Process
OSEP Reports

cc: Dr. Diane Sydoriak

1 r;
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REVIEW PROCESS

ARKANSAS STATE DEPARTMENT OF EDUCATION

What follows is a brief summary of the Office of Special Education
Programs' (OSEP) review process. Beginning in October 1985, the
compliance team of Barbara Route, Sheila Friedman, Jim Greene, and
Bill Hillman initiated a review of the Arkansas State Plan and
addenda and previous OSEP monitoring reports and policy'letters
sent to Arkansas. Concurrently, OSEP requested and received for
review from the Arkansas State Department of Education (ARKDE) its
policies and procedures-and documentation of implementation of the
responsibilities set forth in the regulations for Part B of the
Education of the Emndicapped Act (EHAB) and the Education
Department General Administrative Regulations (EDGAR).

In addition, the OSEP team studied material from the U.S.
Department of Education's Office for Civil Rights: Office of the
Inspector General, Office of Vocational and Adult Education, the
U.S. Department of Justice, and the Administration on Children,
Youth and Families. All relevant information we reviewed for
evidence of ARKDE's compliance with applicable statutory and
regulatory requirements.

In January, 1986, ARKDE staff met in Washington with the OSEP team
to discuss preliminary questions and plan the on-site visit.

During the week of January 20, 1986, while on site, the OSEP team
conducted meetings and interviews with the following members of
your staff: Dr. Diane Sydoriak, Mrs. Marcia Harding, Mr. Russell
Brown, and Mr. John Dukes. The OSEP team collected additional
documents while on site. The monitoring team also interviewed
staff and reviewed student records at the Baring Cross School,
Florence Mattison School, Fair High School, Warren Human
Development Center, and Arkadelphia Human Development Center.

on the evening of January 21, 1986, a public meeting was held to
provide an opportunity for interested persons to present statements
regarding ARKDE's implementation of its State and Federal
responsibilities in special education.

A draft monitoring report was issued on October 24, 1986, and
subsequently ARKDE submitted to OSEP a written response to the
draft report. The Director of Special Education of ARKDE met with
OSEP and discussed the compliance findings. ARKDE submitted
additional documentation for OSEP to consider in making the final
compliance determinations.

Based on all of the information collected and analyzed during
OSEP's Comprehensive Compliance Review, the following compliance
determinations are issued.
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This report contains the results of the Comprehensive Compliance
Review conducted by the Office of Special Education Programs
(OSEP), U.S. Department of Education, of the Arkansas State
Department of Education (ARKDE) for compliance with certain Federal
statutes and regulations that require State educational agencies
(SEAs) to carry out responsibilities regarding the administration
and delivery of programs for children with handicaps. Set forth
below are specific legal responsibilities, OSEP's-findings of fact,
the evidence in support of each finding and a statement of the
corrective actions needed to bring ARKDE into compliance. Where
appropriate, OSEP provides its reasons for making certain factual
findings in support of its determination of noncompliance.

I. STATE EDUCATIONAL AGENCY MONITORING

A. ARKDE is responsible for the adoption and use of proper methods
for the monitoring of agencies, institutions, and organizations
responsible for carrying out special education programs in the
State of Arkansas including any obligations imposed on those
agencies, institutions, and organizations under law. 34 CFR
SS76.81, 76.772(a)(3)*.

A proper method for monitoring program compliance should
involve the collection and analysis of information sufficient
to identify any deficiency by a subgeantee or other agency
providing services to handicapp children within the State. A
"deficiency" is the failure to comply with any applicable State
or Federal program operation requirement.

Based upon the facts set forth below, OSEP finds that ARKDE has not
adopted or implemented monitoring procedures sufficient to identify
each deficiency in the administration of special education programs
within the State.

* The responsibilities must be implemented in conjunction with
ARKDE's omnibus responsibility to ensure that all applicable State
and Federal. requirements for special education programs are carried
out. See 34 CER'S300.600.
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ARKDE has no procedure for collecting or analyzing information
sufficient to identify a responsible agency's failure to comply
with each of the legal requirements established at:

34 CPR *S300.302 [Residential placement]; *300.303 [searing
aids); 300.304 (Full educational opportunity goal); *300.305
[Program options); *300.307 [Physical education); *300.341
(b)(2) (State educational agency respo-sibility for IEPs for
handicapped children in parochial or other private schools);
*300.343 [IEP meetings); 300.348 [Public agency responsibility
for IEPs for handicapped children in parochial or other
private schools); *300.400-402 (Handicapped children placed in
or referred to private school by a public agency); 300.503
(Independent educational evaluation); 300.504 (Prior notice;
parent consent); 303.505 [Content of notice]; *300.533
[Placement procedures); 300.541 [Criteria for determining the
existence of a specific learning disability]; 300.543
[Evaluation: written report); *300.550 [LRE: generall;
*300.552 [Placements]; 300.553 [Non- academic settings];
300.556 [LRE monitoring); 300.562 [Access rights); *300.564
[Records on more than one child); *300.566 [Pees); *300.567
[Amendment of records at parents' request); 300.568
[Opportunity for a bearing]; *300.569 [Result of hearing);
*300.572 [Safeguards]; *300.573 [Children's rights); 300.600
[Responsibility for all educational programs]; 34 CPR *S99.4
[Transfer of rights); 34 CPR *S76.650-662 [Participation of
students enrolled in private schools]; *76.683 [Health or
safety standards for facilities); *76.700 [Compliance with
statutes, regulations, State plan and responsibilities of each
project application]; 76.701 (State or subgrantee responsible
for administering or supervising each project); *76.731
[Records related to compliance); and *76.734 [Retention of
records related to compliance].

ARKDE has no policies or procedures for collecting and reviewing
information relevant to compliance determinations otherwise
available to it (e.g., complaint documentation, hearings and court
decisions, evaluation and performance reports) in order to
determine if deficiencies are present.

B. ARKDE is responsible for the adoption and use of proper methods
for the correction of deficiencies in program operations that
are identified through monitoring. 34 CPR 576.101(e)(3); see
also 34 CPR S576.772(2)(4) and 300.556(b)(2).

157
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Based upon the facts set forth below, OSEP finds that ARKDE has not
adopted procedures to ensure that program deficiencies identified
through monitoring are corrected.

o ARKDE has not ensured the correction of deficiencies identified
through ARKDE's monitoring activities of the educational programs
for children with handicaps at two human development centers
administered by the Arkansas Department of Human Services.

o ARKDE has not identified or corrected deficiencies found in
ARKDE monitoring of programs for children with handicaps within the
State, in the educational programs for children with handicaps at
the Warren HDC and the Arkadelphia HDC. Specifically, ARKDE found,
but did not correct the fact that, local educational agency staff
does not participate in decisions with respect to initial
placements of children with handicaps at the Warren HDC, as
required by 34 CFR 300.347, or in annual determinations of
educ&tional placements as required by 34 CFR S300.662(a)(1) and 34
CFR S300.533(a)(3), (4).

o ARKDE has not adopted procedures for providing public agencies
with a written description of the criteria for appropriate
corrective actions that must be taken to redress identified
deficiencies. As a result, ARKDE reports do not specify the types
of actions to be taken or the outcomes to be produced through
corrective action. In addition, ARKDE reports do not specify
timelines for the correction of identified deficiencies in program
operations, for which ARKDE should require corrective actions. The
reports make non-binding recommendatioss, rather than requiring
corrective actions.

o ARKDE does not have a proper method which ensures that proposed
corrective action plans received from public agencies appropriately
address the identified deficiencies, in part because ARKDE does not
specify the types of actions it believes are necessary.

o ARKDE's monitoring procedures do not include a mechanism for
following up on the implementation of corrective action plans.

C. ARKDE is responsible for the adoption and use of proper methods
for the enforcement of any obligations imposed upon responsible
agencies, institutions, and organizations under law. 34 CFR
S76.101(e)(3).

Based upon the facts set forth below, OSEP finds that ARKDE has not
adopted adequate procedures for enforcing obligations imposed upon
responsible agencies that refuse to comply with corrective orders
issued by ARKDE, and has nut implemented its existing enforcement
authority in a way that ensures that responsible agencies comply
with ARKDE corrective actions.

156
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ARKDE does not provide local educational agencies (L BAs), with
identified deficiencies, with an opportu3ity to challenge ARKDE's
findings of deficiency in a fair hearing, as required by 34 CFR
5300.194(a).

ARKDE does not notify LEAs with identified deficiencies of what
enforcement consequences will result from an LEA's failure to
exercise hearing rights or failure to cease and redress all
identified deficiencies.uithin a reasonable period of time.

Corrective Actions

In order to assure correction of the above stated findings of
deficiency, OSEP requires ARKDE to undertake the following
actions.

1. ARKDE must submit to OSEP for its approval, within 60 calendar
days from receipt of this Report, a plan for revising its method of
monitoring program compliance. The plan must provide for ARKDE's
establishment and implementation of itten proc-'ures for
determining that each education prOgram for children with handicaps
administered within the State meets ARKDE's educational standards,
and EHAB and ECGAR regLiremedts; in particular, there procedures
must include provision for:

a. identifying deficiencies in each of the areas of
responsibility listed under findings in SI.A above; and

b. monitoring the implementation of any compliance agreement
or corrective order resulting form the resolution of
complaints, due process hearings and administrative reviews.

2. ARKDE must adopt and submit to OSEP for its approval, within
60 calendar days from receipt of this Report, and implement
immediately upon approval, specific procedures for including in
each finding of deficiency a detailed description of corrective
actions that public agencies must take to redress each identified
deficiency. ARKDE procedures must require that, where a public
agency receives a finding of deficiency, that agenev must submit to
ARKDE a corrective action plan that provides for:

* a. the elimination of each identified deficiency and the
elimination of any past effect that reasonably can be
identified and corrected;
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b. specific steps to be taken to prevent the recurrence of
each identified deficiency;

c. the description of each action the agency will take to
correct identified deficiencies and achieve future compliance,
including adequate inservice training, where appropriate;

d. sufficient documentation to verify that each required
action has been instituted and that the intended results have
been achieved; and

e. the timelines for achieving full compliance.

3. ARKDE mutt submit to OSEP, within 120 calendar days of
implementing its revised monitoring and corrective action
procedures, a sample of monitoring reports issued pursuant to
those procedures which includes one report covering an LEA, one
a State su[1orted program and one a State operated program. A
complete copy of ARKDE's monitoring file must accompany eachreport.

4. ARKDE must submit to OSEP, within 90 calendar days of
ARKDE's first request for a corrective action plan pursuant to
ARKDE's revised procedures, a copy of ARKDE's notice of
deficient: and the approved plan; in addition, ARKDE must ensure
OSEP, in writing, that the recipient's approved plan was
completed satisfactorily.

5. ARKDE must review each notice of deficiency issued to public
agencies within the last three years to ensure that each
identified deficiency has been corrected and to take appropriate
corrective action wherever compliance cannot be documented.
ARKDE's must submit to OSEP, within 180 calendar days from OSEP's
approval of ARKDE's revised procedures, written assurances from
each LEA that all outstanding deficiencies have been corrected,
that a CAP is being implemented to correct their deficiencies,
or ARKDE's written assurance that it has initiated enforcement
action against noncompliant agencies.

6. ARM must adopt and submit along with its other monitoring
procedures, written procedures for enforcing against each
responsible agency all uncorrected identified deficiencies.

ARKDE must implement these procedures immediately upon OSEP's
approval. These procedures shall, at a minimum, address
following concerns:

160



157

Page 6 - Arkansas Report

* a. the notification of all affected agencies of their right
to a fair hearini for the purpose of challenging an
ARKDE notice of ueficiency or required corrective
action;

* b. the sanctions that will be imposed for failure to
correct an identified deficiency; and

* c. the time periods in which these sanctions will be
imposed.

* 7. ARKDE must submit to OSEP written assurance that each ARKDE
staff person responsible for implementing each new procedure
listed above has received inservice training and the dates on
which the training was conducted. This training must be
provided prior to ARKDE's implementation of its revised
procedures.

II. LEA A?PL/CATIONS

A. ARKDE is obligated to disapprove any local educational
agency (LEA) application for EHA-B funds if that
application does not meet the requirements of the Federal
statutes and regulations that apply to a special education
program. 34 CFR 576.400(d)

-Based upon a review of relevant documents, OSEP finds that
ARKDE fails to- comply with its responsibility to assure that
all LEA applications for EHA-B funds meet all the requirements
of Federal statutes and regulations. A review of 14 LEA
applications by the OSEP monitoring team revealed that ARKDE
routinely approves LEA applications that fail to comply with
one or more of the legal requirements established at: 34 CFR
55300.223 (Facilities, personnel and services]; 300.226 (Parent
involvement; 300.227 (Participation in regular education
programs]; 300.340-349 (Individualized Education Programs];
300.500-514 (Procedural safeguards]; 300.530-534 (Protection in
evaluation procedures]; and 300.550-556 (Least Restrictive
Environment].

B. ARKDE is responsible for assuring that any significant
amendment to an LEA application far EHA-B funds shall be made
by using the same procedures as those that must be used in
submitting an initial application. 34 C2R 576.305.

Based upon a review of documents and after interviewing responsible
ARKDE personnel, OSEP finds that ARKDE has no written ?rocedures
for determining whether an LEA's application for EHA-B funds
complies with the same procedures as used in submitting an initial
application.

88-210 0 - 88 - 6
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Corrective Actions

In order to assure correction of thn above stated findings of
deficiency, OSEP requires ARKDE to undertake the following
corrective actions:

I. ARKDE must amend its LEA Application Guide to include theprocedures and the reviewing instrument(s) it will use in
reviewing applications for EHA-B funds. These amendments mustspecify the following:

a) who will review applications for EHA-B funds;

* b) when LEA applications will be reviewed, including the
timelines that will be followed during the review
process;

* c) each requirement of applicable State and Federal law
that must be met before an application can be
approved; and

d) how adverse due process decisions arid prior decisions to
withhold funds fromthe applicant will affect an
applicant's eligibility for EHA-B funds.

2. ARKDE must amend .ts LEA Application Guide to include t:.e
procedures it will use to determine whether an application for
EHA-B funds has been significantly amended and what procedures
an applicant must follow to make a significant amendment.

3. ARKDE must adopt and submit to OSEP for approval:

a) within 60 calendar days from receipt of this Report, all
the amendments to its LEA Application Guide as mandated
by corrective action numbers 1-2 immediately above; and

* b) within 180 calendar days from receipt of this Report,
all the amendments to its State Plan and State
regulations mandated by corrective action numbers 1-2
above.

4. ARKDE must disseminate a copy of its amended LEA ApplicationGuide to all recipients of EHA-B funds within the State, within
10 calendar days of OSEP's approval. ARKDE must thereafter
implement the procedures contained in the LEA Application Guide,as amended.

162
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* S. ARKDE must submit to OSEP written assurance that each LEA
application for EHA-B funds approved during the next normally

scheduled cycle comp'ies with ARKDE's revised LEA Application

Guide. This assurance must be submitted within 10 calendar dayu

of each approval.

6. ARKDE must submit to OSEP written verification that all ARKDE

personnel responsible for implementing these new procedures have
received inservice training and the dates cn which the training

waq conducted. This training must be provided prior to ARKDE's
review of amended LEA applications.

III. COMPLAINT MANAGEMENT

ARKDE is responsible for the adoption and use of written procedures

for receiving and resolving any complaint stating that the State or

any public agency receiving EHA-B funds is violating a Federal
statute or regulation applicable to special education programs in

the State. These procedures must provide that ARKDE will conduct

independent on-site investigations, when necessary, and that

complaints will be resolved within 60 calendar days after their

receipt, unless exceptional circumstances justify an extension of

the timeline. 34 CFR SS76.78Q-76.782.

Based upon the-facts set forth below, OSEP finds that ARXDE has not

adopted or put into use written procedures for managing complaints

in a manner consistent with its responsibility es established by

EDGAR. See 34 CFR SS76.780-76.782.

ARKDE's policies and procedures do not contain the following:

Procedures for conducting an independent on-site

investigation of a complaint if the State deternislo that an

on-site investigation is necessary;

Procedures which provide for the resolution of a complaint 60

calendar days from the data of receipt, unless exceptional
circumstances justify an extension of the timelines;

o Written procedures requiring notification to parties of the

right to request that the Secretary of the U.S. Department of

Education review the final decision of the State.

Corrective Actions

In order to assure correction of the above stated findings of

deficiency, OSEP requires ARKDE to undertake the following

corrective actions.

163



160

Page 9 - Arkansas Report

1. ARKDE must amend and submit to OSEP for its approval, within
60 calendar days from receipt of this Report, and implement
immediately upon approval, its written procedures for the
management of complaints alleging violation of Federal statutes
or regulations applicable to ARKDE's administration of special
education programs. Specifically, the amended procedures must
provide for the following:

* a) an independent on-site investigation of a complaint when
determined to be necessary;

* b) the resolution of a complaint within 60 days from the
date of receipt unless extenuating circumstances justify
an extension of the time period.

* c) review of an appeal from a decision of a subgrantee
with respect to a complaint;

* d) right to request the Secretary of the U.S. Department of
Education to review the final decision of the State.

2. ARKDE must disseminate the amended procedures to all LEAs
within 10 calendar days of approval by OSEP and must instruct
LEAs to inform parents of studentr with handicaps of these
procedures each time parents are notified of their procedural
safeguards.

* 3. ARKDE must submit to OSEP, within 30 calendar days of OSEP
approval of the amended procedures, written verification that it
has obtained written assurances from each LEA that it will notify
parents, as instructed by MIME.

IV. GENERAL SUPERVISION

A. ARKDE is responsible for ensuring that each educational program
for children with handicaps administered within the State,
including each program administered by any other public agency
meets the educational standards of ARM and the requirements
of EHA-B. 34 CFR 5300.600 (a)(2). See also 34 CFR 5300.4.

Based upon the facts set forth below, OSEP finds that ARKDE has not
fully met its general supervisory responsibility, as set forth in
34 CFR S300.600(a)(2), over educational programs for children with
handicaps at two human development centers (HDCs) administered by
the Arkansas Department of Human Services.

164
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According to a review of students records and interviews with
responsible personnel, it appears that students with handicaps at
the Warren HDC receive one hour of special education instruction
during a school day. This amount of special education instruction
is less than the five hour and 30 minute requirement for a school
day prescribed by the ARKDE Education Standards for Accreditation.
See also 34*CFR 5300.4(b) (Free Appropriate Public Education) which
defines PAPE as special educational and related services which meet
the standards of the State educational agency.

o A review of 53 student records did not reveal any documentation
of a medical or educational justification for providing a lesser
amount of special education instruction than required by standards
of ARKDE.

B. ARKDE is responsible for assuring that it and other recipients
of EHA-B funds retain for a period of no less that five years
all records needed to fully show compliance with applicable
program and administrative requirements. 34 CFR 5576.730,
76.731, and 76.734. See also 34 CFR 5300.130(a).

Based upon the facts set forth below, OSEP finds that ARKDE cannot
assure that pubic agencies retain the records needed to demonstrate
compliance with applicable program and administrative
requirements.

ARKDE has no policy or procedure for requiring the retention of
records needed to demonstrate compliance with applicable program
and administrative requirements by it or other recipients of EHA-B
funds.

o ARKDE did not maintain copies of working papers for monitoring
reports as required by 34 CFR 576.101(e)(ii) and 34 CFR 576.732.

o The IEPs of the handicapped children enrolled in the Baring
Cross School were retained for three years, rather than for five
years, as required by 34 CFR 576.734. See also 34 CFR
5300.130(a).*

o A review of student records revealed that IEPs of students with
handicaps placed at the Warren and Arkadelphia HDCs were not
retained by the HDCs prior to the school year 1983-84.
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C. ARKDE is responsible for the adoption and use of a proper
method for disseminating, throughout the State, information on
special educatiom programs' requirements and successful
practices. 34 CFR 576.734. See also 34 CFR 300.130(a).*

Based upon the facts set forth below, CSEP finds that ARKDE has not
adopted or put into use a proper method for disseminating to
responsible agencies and interested persons information on special
education requirements and successful practices. Although ARKDE
has disseminated information on the requirements of EHAB to
certain public agencies in the State of Arkansas, ARKDE has failed
to adopt policies and procedures to ensure the dissemination of
information on the requirements of EHAB to all public agencies in
the State of Arkansas.

° ARKDE has adopted but has failed to distribute policies and
procedures on least restrictive environment (LRE) requirements to
private schools and other service agencies. 34 CFR 5300.555.

D. ARKDE is responsible for assuring that each responsible agency
adopts and uses an appropriate method for coordinating th.t
administration of special education programs and projects
within its jurisdiction. 34 CFR 576.580 and 576.581.

Based upon a review of relevant documents, OSEP finds that ARKDE
has not developed policies and procedures that specify that ARKDE
and other responsible agencies are required to coordinate each of
their projects with other activities in the same geographic area
served by the project or serving similar purposes and target
groups. Therefore, OSEP finds that ARKDE cannot assure that it or
any responsible agency that administers special education programs
within the State has either adopted or pit into use an appropriate
method for coordinating the administration of relevant programs and
projects within its jurisdiction.

*/ Under the requirements of EHAB and EDGAR, ARKDE is required to
ensure that public agencies within the State retain records of IEPs
of children with handicaps for five years. Since IEPs are
*records" relating to "compliance with program requirements," used
in 34 CFR 576.732, public agencies must retain com2leted IEPs of
children with handicaps for a five year period, as required by 34
CPR 576.734. Although nothing is ERA B requires the retention of
IEPs for more than 5 years, it would be permissible for ARKDE to
require public agencies to retain IEPs for a longer period of time
for educational reasons.
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Corrective Actions

In order to assure correction of the above stated findings of
deficiency, OSEP requires ARKDE to undertake the following
corrective actions:

1. ARKDE must adopt and submi% to OSEP for its approval,
within 60 calendar days from receipt of this Report, and
implerent immediately upon approval, written policies and
procedures to assure compliance with the following Federal
requirements:

* a. that all educational programs for handicapped ch-ldren
administered within the State meet standards of the State
and EHA-B req.; cements a' required by 34 CPR
5300.600(a)(ii);

* b. that recipients of EHA-B funds retain fc' five years nay
record needed to fully show compliance with applicable
program and administrative requirements as required by 34
CFR 576.734;

* c. that all responsible education agencies be informed of
successful special education practices, that all
responsible agencies be informed of how to comply with all
State and Federal special education program
requirements;

* d. that responsible agencies, tc the extent possible,
coordinate each of their special education programs with
other activities within their jurisdiction that serve
simil.r purpose and target groups by use of at least one
appropriate method of coordination as required by 34 CPR
576.581.

* 2. For each newly adopted policy or procedure requiring that
training be instituted or that a disclosure be made, ARKDE must
submit to OSEP for its approval, a plan for implementing the
training initiative (specifying dates, material, and invited
attendees) and the text of the required disclosure.

3. ARKDE must submit to OSEP, within 180 calendar days from
receipt of this Report, written assurance and ade-luate
documentation-demonstrating that ARKDE and other responsible
agencies have done each activity required by the newly adopted
policies and procedures referenced above.
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V. PROCEDURAL SAFEGUARDS

ARRDE it responsible for ensuring that it and other public
agencies within the State establish and implement procedures
which enure that the requirements of 34 CFR SS300.500-514 are
met, specifically the requirements at 34 CFR S300.510(c); 34 CFR
S300.508(a)(5), and 34 CFR 5300.514.

Based upon the facts sz....t forth below, OSEP finds that ARRDE has not
ensured that it and public agencies within the State establish and
implement procedures which ensure that the requirements of 34 CFR
5S300.500-514 are met, specifically the requirements at 34 CFR
S300.510(c), 34 CFR S300.508(a)(5), and 34 CFR 5300.514.

o ARRDE has failed to establish or implement procedures which
ensure that decisions of administrative hearings are final unless
appealed by an aggrieved party, as required by 34 CFR 5300.510(c).

o ARRDE has not established or implemented procedures which
ensure that findings and decisions from hearing proceedings are
transmitted directly to the State advisory panel, as required by 34
CPR S300.50e(m)(5).

° Children with handicaps placed at the Warren HDC and the
Arkadelphia HOC have not been assigned surrogate parents to
represent them in all. matters related to the provision of a free
appropriate public education, as required by 34 CFR 5300.514.

Corrective Actions

in order to ensure correction of the above stated findings of
deficiency, ARRDE is required to take the following corrective
actions.

1. ARRDE must adopt and submit to OSEP for its approval within 60
calendar days from receipt of this Report, and implement
immediately upon approval, policies and procedures to ensure that:

* a. the decisions of the administrative hearings are final
unless appealed by an aggrieved party; and

* b. the findings and decisions from hearing proceedings will
be transmitted directly to the State advisory panel.

2. ARRDE must adopt and submit to OSEP fa.: its approval, within 60
calendar days from receipt of this Report, and implement
immediately upon approval, proc ; res ensuring that public agencies
within the State establish ana .ement procedures fa: the
assignment of surrogate parents to represent children with
handicaps in matters relating to the provision of a free
appropriate public education as required by 34 CFR 576.730.

1.68



165

Page 14 - Arkansas Report

VI. ADMINISTRATION OF FUNDS

A. ARKDE it. responsible for approving, on an annual basis, all
requests made by an LEA for use of an indirect cost rate in
accordance with applicable cost accounting procedures. 34 CFR

5576.560-76.563.

Although AMIE does not approve the indirect cost rate for each LEA
on an annual basis, AIME has no written policies and procedures

fo, determining these rates. Because ARKCE cannot assure that the
rates it approves am either accurate or reasonable, OSEP finds

that ARKDE does not meet the standard of accountability required
for the approval of indirect cost rates, as set forth at 34 CFR

SS76.560-76.563.

B. If, in any fiscal year an LEA does not submit an application

for EHA-B funds that meets Federal requirements and/or is

unable or unwilling to be consolidated with other LEAs in order

to establish and maintain compliant programs, ARKDE is

responsible for assuring that: (1) ERA-B funds will not be
distributed to that LEA, and (2) ERA -B funds are used directly

to provide a free appropriate public education (RAPE) to
children with handicaps residing in the area served by that

LEA. 34 CFR S300.360(a).

Based upon a reirlew of relevant documents and interviews with
responsible AnDE personnel, OSEP finds that AREDE has no written
policies and procedures for assuring, nor can ARKDE assure that,

the requirements cited immediately above are being met.

Correctiva Actions

In order to a_zure correction of the above stated findings of

deficiency, OSEP requires ARKDi to undertake the following

corrective actions.

* ARKDE must amend its LEA Application Guide and Monitoring Manual

to incorporate relevant policies and procedures adopted in response

to tP corrective actions set forth immediately above and meet all

the -levant timeframes, documentation, and other corrective action

requirements set forth under SSI -II of this Report.

VII. COMPREHENSIVE SYSTEM OF PERSONNEL DEVELOPMENT (CSPD)

ARKDE is responsible for conducting an annual needs assessment to

determine whether a sufficient number of qualified personnel are

available in the State and for initiating in-service personnel
development programs based on the assessed needs of State-wid

significance related to the implementation of EHA-B. 34 CFR

53300.126; 300.382(b); 300.380(c).
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. .

Based on a review of ARKDE's policies
and procedures, OSEP finds

that ARKDE does not include State agencies in its procedures fordevelopment, review, and annual updating of the Comprehensive
System of Personnel Development.

In addition, OSEP finds that
ARKDE's policies and procedures do not provide for determining thein-service needs for specific groups in specific areas, i.e.,
special teachers, regular teachers, administrators, psychologists,speech and language pathologii;ts,

audiologists, physical
therapists, occupational 'herapists, medical personnel, parents,volunteers, hearing officers, classroom aides, and surrogate
parents, in such\areas as IEP, non-biased assessment, LRE, andprocedural safeguards.

° ARKDE's policies and procedures do not contain the following:

o criteria for entering into a contract with institutions of
higher education, LEAs, or other agencies, to carry out
experimental or innovative personnel development programs,
34 CPR S300.382(d) & (e)(6);

O
procedures for the development and conduct of in-service
training programs, including: the use of incentives to ensureparticipation by teachers; involvement of local staff. and
the use of effective and innovative ways of conducting the
training, 34 CFR 5300.382 (e)(1)(2)&(3);

o Procedures used in evaluating the effectiveness 1 the
in-service training in meeting the objectives c the CSPD,34 CFR 5300.382 (f)(7);

o Procedures for funding CSPD, including methods used in
securing the funding, and criteria for selecting the
programs for funding, 34 CFR 5300.382 (f)(5)(6);

o statements and descriptions of ARKDE's responsibility for
acquiring, disseminating and adopting, where appropriate,
significant and promising educational practices and material
developed through educational research, demonstration and
similar projects, 34 CPR S300.380(c);

o criteria used by ARKDE and public agencies in the
determination of wa.t practices and/or materials are to be
acquired, disseminated, and adopted, 34 CPR S300.382(d)(3);

o procedures for responding to requests for technical
assistance', 34 CPR S300.384-385;

1 7 0
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° the technical assistance availa.ble from ARKDE in the areas

of needs assessment, securing financial support for
comprehensic personnel development, location of resource
people to ..act in-service personnel development programs,
evaluation of personnol development programs, means of
identifying and acknowledging the significant and promising
educational practices and materials, and adopting, where
appropriate, and implementing significant and promising
educational practices and materials. 34 CFR 5300.397.

Corrective Actions

In order to assure correction of the above stated findings of
deficiency, OSEP requires ARKDE to undertake the following
corrective action?.

* 1. ARKDE must adopt and submit written procedures which specify
the criteria for entering into.a contract with institutions
of higher education, LEAs, or other agencies to carry out
experimental or innovative personnel deelopment programs.

* 2. ARKDE must adopt and submit to OSEP for its approval, within

60 calendar days from receipt of this Report, detailed
written procedures and plans for including State agencies in

procedures for development, reN.ew, and annual updating of

teh Comprehensive System of Personne: Development. ARKDE
must also include in its policies and procedures provisions
fsr training to meet the in-service needs for specific groups
in specific areas.

* 3. ARKDE must adopt and submit to OSEP for its approval, within
60 calendar days from receipt of this Report, and implement
immediately upon approval, amended policies and procedures
for the Comprehensive System of Personnel Development. These
procedures must incorporate the areas of responsibility as
set forth in the findings above.

VIII. PROGRAM EVALUATION

ARKDE is responsible for the adoption and use of procedures to

evaluate, at least annually, the effectiveness of programs in

meeting the educational needs of handicapped children. 34 CFR

5300.146

1 71
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Based,on a review of ARKDE policies and procedures, OSEP finds that
ARKDE has neither adopted nor put into use sufficient written
procedures for the evaluation, at least annually, of the
effectiveness of programs in meeting the educational needs of
children with handicaps. While some evaluation procedures exist,
ARKDE procedures for the evaluation of programs for children with
handicaps'do not contain the following:

o statements and descriptions of the purpose of the
evaluation or of the way the activity was intended to
contribute to the overall goal of program effectiveness;

procedures for the assignment of responsibility to a
specific individual for conducting or coordinating
evaluation activities;

o procedures for the selection of, or the identifiable basis
for selecting, the numbers and types of programs to be
evaluated;

procedures for the assessment of the time and resources
needed to conduct an appropriate evaluation;

procedures for the use of compliance monitoring
information as a data source for evaluation activities;
and

procedures for the exchange of this information with
affected agencies, relevant State officials or affected
parents in order to facilitate appropriate policy and
resource development aimed at the improvement of affected
programs.

Corrective Actions

* In order to assure correction of the above stated findings of
deficiency, ARKDE is required to adopt and submit to OSEP for its
approval, within 60 calendar days from receipt of this Report,
and implement immediately upon approval, written procedures for
evaluation, at least annually, of the effectiveness of programs
in meeting the educational needs of children with handicaps.
These procedures, at a minimum, shovl: incorporate the
organizational characteristics ident_tied in the findings of fact
set immediately above.

172
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IX. CHILD COUNT

ARKDE is responsible for reporting to the U.S. Department of
Education, no later than February 1 of each year, the number of
handicapped children aged 3 through 21 residing in the State who
are receiving special education and related services. This report
must be-conducted and submitted in accordance with the applicable
Federal requirements. 34 CFR S300.750-754.

Based upon the facts set forth below, OSEP finds that ARKDE does
not submit ,to the U.S. Department of Education child count reports
that comp.., with applicable requirements.

o ARKDE procedures for monitoring public agency counting and
verification procedures do not include provisions for:

O sampling a sufficient number of individual students folders
to conclude that each child counted was receiving special
education and related services in accordance with a current
IEP on the count date;

ensuring that each public agency followed State guidelines
regarding which children may oe counted;

o investigating the cause of counts in a disability category
that appear to be excessively high or low compared to State
and natical projected incidence figures; and

withholding EHA-B funds from any agency that fails to correct
deficiencies in conducting the child count.

Corrective Actions

* In order to assure correction of the above stated findings of
deficiency, OSEP requires ARKDE to adopt and submit to OSEP for
its approval, within 60 calendar days from receipt of this
Report, and implement immediately upon approval, amended
policies and procedures for monitoring public agency counting
and verification procedures. These procedures must incorporate
the four areas of responsibility for monitoring a public
agency's child count activities, as set forth in the findings
above.

X. INDIVIDUALIZED EDUCATION PROGRAMS

A. ARKDE is responsible for ensuring that public agencies in the
State of Arkansas establish and implement procedures to
ensure that each handicapped child's individualized education
program (IEP) is developed at an appropriate IEP meeting and
implemented following the In meeting.
34 CFR SS300.343(a); 300.342(b).
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Based upon the facts set forth below, OSEP finds that ARKDE has
failed to ensure that public agencies establish and implement
procedures which ensure that each handicapped child's IEP is
developed at the /MP meeting and implemented following the IEP
meeting.

A review of student records at the Baring Cross School revealed
that IEPs were developed and imp? mented up to 5 months prior to
the date of the IEP meeting. (E, tnce found in 90 of.99 student
records reviewed by OSEP).

B. ARKDE is responsible for ensu ing that public agencies in the
State of Arkansas use other methods to ensure parent
participation, such as individual or conference telephone
calls, when neither parent can attend the IEP meeting. 34
CFR 5300.345(a), (c).

Based upon the facts set forth below, OSEP finds that public
agencies in the State of Arkansas do not use other methods, such as
individual or conference telephone calit, to ensure parent
participation, when neither parent could attend the IEP meeting.

o Student records at the Baring Cross School contained no
documentation that other methods, such as individual or conference
telephone califs, were used to ensure parent participation when
neither parent could attend the IEP meeting. (Evidence found in 6
of 11 student records reviewed by OSI ).

o Student records at the Arkadelphia HDC contained no
documentation that other methods, such as individual or conference
telephone calls, were used to ensure parent participation when
neither parent could attend the IEP meeting. (Er.ldence found in 6
of 14 student records reviewed by OSEP).

o Student records at the Warren HDC contained no documentation
that other methods, such as indiviaual or conference telephone
calls, were used to ensure parent participation when neither parent
could attend the IEP meeting. (Evidence found in 10 of 13 student
rec-,rds reviewed by OSEP).

Corrective Actions

In order to assure correction of the above stated findings of
deficiency, OSEP requires ARKDE to undertake the following
corrective actions.

1. ARKDE must'submit to OSEP for its approval within 60 calendar
days from receipt of this Report, and implement immediately upon
approval, procedures which ensure that the NOrth Little Rock School
District develops /EPs for children with handicaps at the IEP
meeting and implements the IHE's following the IEP meeting.
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*2. ARKDE must submit, within 60 calendar days from receipt of this
Report, and implemert immediately upon approval, procedures to
ensure that public agencies in the State of Arkansas use other
methods, including individual or conference telephone calls, to
afford parents the opportunity to participate when neither parent
can attend the IEP meeting.

XI. LEAST RESTRICTIVE ENVIRONMENT

ARKDE is responsible for ensuring that each public agency
establishes and implements procedures that meet the Federal
requirements for educating handicapped children in the least
restrictive environment (LRE). 34 CFR S300.550(a). Set forth
below are specific LRE requirements with which ARKDE is responsible
for ensuring compliance.

A. ARKDE is responsible for ensuring that, to the maximum extent
appropriate, handicapped children, including children in public
or private institutions or other care facilities, are educated
with children who are not handicapped. In addition, ARKDE is
responsible for ensuring that special classes, separate
schooling or other removal of handicapped children from the
reviler educational environment occurs only when the nature or
the severity of the handicap is such that education in regular
classes with the use of supplementary aids and services cannot
be achieved satisfactorily. 3 CFR 5300.550(b).

Based upon the facts' set forth below, OSEP finds that some public
agencies in the State of Arkansas have either not established or
have not implemented procedures to ensure that the removal of
children with handicaps from .:;?lar educational environment is
justified. Therefore, ARKDE has not ,..ly met its responsibility
to ensure that public agencies in cne State of Arkansas establish
and implement procedures to ensure that children with handicaps be
placed in the regular school environment, unless removal can be
justified.

o A review of relevant documents revealed that ARKDE has no
written procedures to ensure that removal of children with
handicaps occurs only when the 'ccomplishment of individualized
education program (IEP) goals and objectives in the regular
educational environment (with the use of supplementary aids and
services) cannot be achieved satisfactorily.

A review of .53 student records revealed no documentation that
removal of children with handicaps was justified on the basis thrAt
the nature or severity of the handicap was such that educational
placement in regular c-dsses.with the use of supplementary aids and
services could not be achieved satisfactorily. 34 CFR

5300.550(b)(2).
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B. ARKDE is responsible for ensuring that public agencies ensure
that each handicapped child's educational placement is
determined at least annually by a group of Lersons
knowledgeable about placement options. 34 CFR 5300.552(a)(1);
34 CFR 5300.533(a)(3), (4).

A review of student records of the children with handicaps
placed at the Warren UDC and interviews with responsible
personnel revealed that educational placement determinations
were not made, at least annually, by a group of persons
knowledgeable about placement options. Thus, ARKDE has not
fully met its responsibility in this area.

C. AREDE is responsible for ensuring that: each handicapped child's
educational placement is based upon his or her individualized
education program. 34 CFR S300.552(C(2).

Based upon the facts set forth below, OSEP finds that public
agencies in the State of Arkansas do not uniformly place &...id:en
with handicaps in accordance with their IEPs as required by 34 CFR
S300.552(a)(2). Instead, OSEP finds that some public agencies inthe State of Arkansas make educational placement decipions on the
basis of the category of the child's handicapping condition, for
administrative convenience, or prior to the development of the IEP.
Therefore, ARKDE has not met its responsibility to ensure that each
handicapped child's educational placement is based upon the IEP of
the child.

o A review of relevant documents revealed that the North Little
Rock School District has no written procedures to ensure that
educational placements of children with handicaps are made based on
completed IEPs.

A review of student records revealed that educational placements
of children with handicaps at the North Little Rock School District
are determined prior to the completion of I2Ps. (Evidence found in
90 of 90 student records reviewed by OSEP). 34 CFR 5300.552
(a)(2).

o According to professional staff at the North Little Rock School
District, placements of the 90 handicapped children at the Baring
Cross School were based upon the category of their handicapping
condition (i.e., mental retardation).

D. ARKDE is responsible for ensuring that each public agency
ensures that 'a continuum of alternative placements is available
to meet the needs of handicapped children for special education
and related services. 34 CFR 5300.551(a).
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Based upon the facts set forth below, OSEP finds that some public
agencies in the State of Arkansas do not ensure that a continuum of
alternative placements is a' liable to meet the needs of
handicapped children for special education a 1 related services.
Therefore, ARKDE has not met its responsibility to ensure that
public agencies in the State of Arkansas have available a continuum
of alternative placements so that each handicapped child's IEP is
implemented in the least restrictive environment.

A review of student records and interviews with responsible
personnel at the North Little Rock School District revealed that
100 percent of all children with moderate and severe handicaps were
placed in the Baring Cross School, a separate day school. By
comparison, a review of student records and interviews with
responsible presonnel at the Pulaski County School District
revealed that children with moderate and severe handicaps were
placed in various educational settings. Thus, the North Little
Rock School District does not make available a continuum of
alternative placements for children with moderate and severe
handicaps.

Each of the 14 LEA applications reviewed by OSEP revealed that
ARKDE approves LEA applications .hat do not contain policies and
procedures which describe thA types of alternative placements
available to children with handicaps.

E. ARKDE is responsible for ensuring that each public agency
ensures that handicapped children participate with
non-handicapped children in a non-academic and extracurricular
services and activities (including meats, recess periods, and
the other activities as set forth in 34 CFR 5300.306) to the
maximum extent appropriate to t.os needs of the child. 34 CFR
S300.553.

Based on a review of documents and interviews with responsible
personnel, OSEP finds that ARKDE has not adopted procedures to
ensure that each public agency ensures that children with handicaps
participate with non-handicapped children in nonacademic and
extracurricular services and activities, to the maximum extent
appropriate to the needs of the child.

A review of 53 student records and interviews with schoot
administrators at the Warren HDC and Arkadelphia HDC revealed that
students with handicaps placed it those facilities do not have
opportunities for interaction with non-handicapped peers in
nonacademic and extracurricular activities, to the maximum extent
appropriate to the needs of the children.

In 36 of 53 students records reviewed by OSEP, there was no
evidence that consideration was given to the participation of
children with Aandicaps with non-handicapped children in

nonacademic and extracurricular activities.
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Interviews with responsible personnel revealed that none of the
10 children with handicaps at Baring Cross School received any
services or participated in any activities with non-handicapped
children during the regular school day.

Interviews with responsible personnel and a review of student
records revealed that none of the 31 children with handicaps at the
warren HOC receive any services or participate in any activities
.sth non-handicapped children during th(d regular school day.

F. ARKDE is responsible for fQt-y informing teachers and
administrators about their responsibilities for implementing LRE
requirements and for providing the necessary technical assistance
and training so that these personnel can implement their LRE
responsibilities. 34 CFR 5300.555; see also 34 CFR
S76.101(e)(3)(ii)(iii).

Based upon the facts set forth below, OSEP finds that ARKDE has not
met its responsibility to provide the technical assistance and
training needed to ensure that teachers and administrators
implement their LRE responsibilities.

ARROE's Comprehensive System of Personnel Development contains
no materials for training in the area of LRE (e.g., current LRE
issues are not identified, staff are not assigned to address LRE
issues, training programs are not directed to teachers on parents,
and materials are not designed to inform personnel on proper
methods for justifying the removal of students from regular
educational settings or on proper methods for ensuring the
placement of students in the least restrictive environment). In
addition, there are no materials for providing technical assistance
to public agencies on redesigning service delivery systems for
educating handicapped children with non - handicapped children.

A review of ARKDE documents contain no evidence that ARKDE has
identified any promising or innovative educational techniques for
serving children with handicaps in ohe least restrictive
environment as required by 34 Cl2k S76 101(e)(3)(iii).

Corrective Actions

In order to assure correction of the above stated findings of
deficiency, OSEP requires ARKDE c:o undertake the following
corrective actions.

1. ARKDE must adopt and submit to OSEP for its approval within 60
calendar days from receipt of this Report, and implement
'mediately upon approval, detailed procedures for ensuring that

public agencies establish and implement within 180 calendar days
from receipt of this Report, policies and procedures ensuring the
following:

178



175

Page 24 - Arkansas Report

* a. that, to the maximum extent appropriate, children with
handicaps are educated with non-handicapped children;

* b. that children with handicaps are not removed from the
regular educational setting without valid written
justification;

* c. that placements for children with handicaps be determined at
least annually by a grouo of persons knowledgeable about
placement options;

* d. th.4t all placement decisions are made only after a valid 1 P
has been completed for each child; and

* e. that placement decisions are not made on the basis of the
category of a child's handicapping condition.

* 2. ARKDE must submit to OSEP for its approval, within 60
calendar days from receipt of this Report, copies of the mater' Is
to be used for providing technical assistance and for the trai
of appropriate personnel in how to implement their LRE
responsibilities. Included in this submission ARKDE must provide a
detailed plan for ensuring that all appropriate personnel will
understand how to implement their respective LRE responsibilities.
ARKDE must submit to OSEP, within 60 calendar d'ys of OSEP's
approval, written assurance that all appropriate personnel withi
the State have received the training on how to implement their L..
responsi".lities.

3. ARKDE must submit to OSEP, within one year frrm receipt of this
Report, written verification of the number of changes in placement
to less restrictive settings that have resulted from the
implementation of these new procedures. This count should be
broken down Zzy category of.handicapping condition, type of
placement, age of child and responsible public agency.

END OF REPORT*****
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Cur next panel is Mr. Pat -2rohanis, the Director of the Techni-
cal Assistance Development System; Ms. Sharon Walsh of the Na-
tional Association of State Directors for Special Education; Mr.
Martin. Gerry, Esquire, the President. of the Policy Center for Chil-
dren and Youth; and Mr. David Rostetter, consultant.

We have copies of your testimony. Unfortunately, Mr. Gerry, wecan't have an open-ended one this time. We are going to have to
limit the oral testimony to about seven minutes. Your prepared
statements will be inserted in the record immediately following',Tour oral presentation.

You may begin, Mr. Trohanis.

STATEMENT OF PASCAL LOUIS TROHANIS, DIRECTOR, NATIONAL
EARLY CHUMHOOD TECHNICAL ASSISTANCE SYSTEM

Mr. TROHANIS. Thank you, Mr. Chairman.
It is a pleasure for me to be here this morning to share some in-formation with you about the National Early Childhood Technical

Assistance System, and I really appreciate the Subcommittee's sup-port by includ o technical assistance as a major form of support to
States as they encounter the concerns and challenges for imple-
menting Public Law 99-457.

If I may, I would like to move to the overhead projector to make
some summary comments.

Mr. OWENS. Yes, you may.
Mr. TROHANIS. The National Early Childhood Technical Assist-

ance System represents a broad mix of multi-plr yers and
multi-organizations to reflect a lot of the intent, we believe, ofPublic Law 99-457.

Working in concert with the key core staff of various organiza-tions, we at the Frank Porter Graham Child Development Center
at the University of North Carolina are coordinating nationaltechnical assistance effort, working in partnership with the Officeof Special Education programs, with all States and territories inthe conduct of the meeting of the various challenges that States
are confronting in implementing Public Law 99-457, and we aretrying to work closely with a amber of other technical assistance
and resource groups.

The business that we are involved in is to provide quality andresponsive assistance to the States and to continually focus on theneeds of children and families. We try to encourage this multi-dis-
ciplinary, multi-player perspective and to really focus on a lot ofthe notions of collaboration and partnership that is so necessary tobring about high quality services to infants, toddlers, preschoolers,and their families.

So, we are working very hard to try to link, since we have been
instituted over a six-month period, to work with the development
of services that involve the blending of what goes on in the commu-nity level as well as those activities that need to take place
through State agencies. In this way through this mission, we hopethat Public Law 99-457 with its initiatives on behalf of young chil-dren will be able to help spread various products, practices, ideas,and new system approaches so that they can be integrated in the
system of services to meet the needs of children and families.

I E n



The clients of our national technical assistance system are 60 en-
tities that 'make up the United States, the Bureau of Indian Af-
fairs. Puerto Rico, the Virgin Islands, and our colleagues in the Pa-
cific. So, there are a total of 60 entities that we are charged to pro-
yid!: technical assistance services to in the implementation of Part
H, the infant/toddler portion of the bill, and section 619, the pre-
schetkportion of the bill.

I tho'ight I would share a ith you some of the items we fotnui re-
cently through some of the work that we have been doing with 'he
States in terms of some of the needs that States have reportet_ io
us that they have for technical assistance. This might give you a
Clue to some of the t,iallenges the States are facing.

One of the highest need areas is in the area of systems planning
coordination, interagency collaboration, how to work efficiently
and effect'vely together with the multiple agencies necessary for
working on behalf of infants, toddlers, and preschoolers.

Another major area is definition in eligibility. A number of the
States are really grappling with how are we going to define which
children and which families will be eligible for services, particular-
ly for the Part H program.

How can we best define developmental delay? What about the at
risk population?

Another topic that frequently has come up is transition, and that
particular topic has a number of dimensions.

While there was a lot of discussion this morning about transition
for youngsters leaving the public schools and going into post-sec-
ondary and employment, here we are looking at some of the chal-
lenges with what happens with children who will be leaving the
Part H program and as they transition into the public school pro-
grams or sponsored programs of section 619, what happens if a
child, let's say if the public school cut-off date for entrance in the
public schools is November 1 but a child's birthday is December 1,
a number of States are wondering well, since the chools allow
someone tn-enter if their birthday is November 1, we have to wait
a year then that child to enter

Who is responsible? Who will pay for the services of that young-
ster?

So, transition in addition to finance, quality personnel are a
number of the major issues that the States are grappling with.

What we are going to try to do as a result of our first six-month
effort is try to build upon the best resources that we have and link
those resources with the States and the various entities in terms of
helping them to solve some of the problems and challenges. We
hope to do that through a number of means in terms of the work-
shop that Mrs. Will talked about in terms of the partnership for
progress meeting that was held a year ago. There are plans to do
something similar again this coming summer.

Certainly, doing teleconferenceswe just had a series of them in
cooperation with OSEP to look at issues dealing with both Part H
and section 619. There will be materials development, on-site con-
sultation, we have started an electronic bulletin board to help
people access that through electronic communication means.

I think that we as a technical assistance and support agency are
really going to try as best as we can with the resources that we

181



178

have to sort of help people to adapt to and provide leadership forthe kinds of changes that are necessary to imrove services for all
of this nation's youfig children with special Leeds and their fami-lies.

Certainly, we hope as part of our misrion is to build and help the
States build upon the best practices of the past. There are a lot ofgood things that have been going on nationwide, and we hope thatin our role as a technical assistance agency that we can help dothat and facilitate that.

Lastly, we certainly want to help toward working together, thatthere is no one discipline, no one group that has a lock on all of the
answers, but in the words of Mr. Alexander Graham Bell, "greatdiscoveri( In improvements invariably involve the cooperation ofmany miLds."

I thank you very much.
[The prepared statement of Pascal Louis Trohanis follows:]

t.
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Good horning Mr. Chairman an.: renters of the Sacconattee:

I as Fascal Trchanis, D. rector of the National Early Childhood Technical Assistance

System (NEDITAS). lb are an information, consultation, and support system sponsored by
MEP to serve all of America s Jurisdictions who are eligible to participate in the early
childhood activitiesuuderPeu-t Hand Section 619 of P.L. 99 -4.7.

I. Intrcekotion

I all pleased to have the opportunity to testify before this SUbccmmittee which is
comprised of and staffed by dedicated individuals. It is these individuals, who, togettrr

with many citizens, form a chain of hope and partnership so vital in making the planning
and implementation of the iPl s infant. toddler, and preschool initiatives a success in
America over the next four years.

I as testifying on behalf of the NSC*TAS ceganization which represents a
collaborative approach for nationwide technical assistance (TA) which began an October 1,

1987. I will bring you up-to -date about our mission for TA, the recipients of our
services, cur organization, the processes and services of TA, the needs for TA,
relationships with other TA groups, acccplishments over the last 6 months, and projected

activities for our contract.

II. NEEXTAS and National TA

that is cur TA c psicn, goals. and ta.1

Our mi.micri is to assist states in the develcement and provision of
multidisciplinary, comprehensive, and coordinated services for children with special needs
(birth through eight years of age) and their families that will permit then to reach their
optimal developmental potential, and participate in their family and community life with

dignity and self resprat.

Our approach is designated to meet three mayor goals:

1. to help comninity agencies and cther entities develop their
capacity to provide high quality comprehensive services to
all children with special needs and their families;

2. to help each state explore, dew gop, anJ operationalize
statewide policies and practices for accomplishing their
goals and activities in relation to improving and expanding

comp ensive services; and,

3. to heip facilitate the national exchange of up-to-date
research and best practice information via communication,
materials, and linkage strategies among states and national
resource groups and organizations.

As part of cur contract, NEDTAS must address 14 separate but related workscope

teas. These nclude such areas as needs assessments to determine TA needs; the
development of rci Plans; generation and dissemination of state-of-the art information;

evaluation; and aoministration. (See Attachment 1 for en overview of these tasks.)
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Technical assistance (TA) is in ongoing process that uses a variety of planned
support strategies involving people, procedures and prodUcts over time to enhance the
accomplishment UI cutcrasma mutually supported by the sponsor (MEP), the recipients
(States), and the TA acme- "="*TAS). Outcomes tor states may include increa.ed
awareness about other stsee practices and new

innovaoons, ',proved skills of
professionals and parer.s, and developed statewide or local puticies or procedures.

According to cur contract for TA with MEP and the U.S. Department of :ducation,
NEC*TAS is responsible for son/111g two main rmmients groups:

1. Primary Recipients -- Perscnnel in state agencies and Interagency
Cozrdinating Councils administering Pa H (infanttoddler
grant program), the State Educatienal Agency alnunestering Secticn 619
(preschool grant program), and others as designated. Eligible 'recipients for
services represent 60 entities -- the 50 states, the District of Columbia, the
Eureau of Indian Affairs, and 8 other governmental

entities (American Samoa,
Federated States of Micronesia, Guam, Northern Mariana Islands, Palau. Puerto
Rico, Virgin Islands, and Marshall Islands). (See Attachment 2 for maps of
entities.)

2. Secondary Recipients -- Personnel in demonstration and outreach grants funded
through the Handicapped Children's Early EAacaticnProgram (WEEP) of OS P.
This group consists of 102 grantees.

Additionally, given staff time and availability, MMUS may serve selected technical
assistance agencies, professionals, and pal 'its involved in planning and developing
canprehensive services for young children with

special needs and their families.

Whateiseggepraaieelisle

Reflecting the collaborative spirit called for in P.L. 99 -457, NEOUTAS embodies the
multidisciplinary professional and parental expertise

necessary to support through TA thedevelopment of new and improved corpreheusive
services in states. The NEE*TAS

organization has been designed and will be implemented by a mix of administrative,
program, and support staff, involving six nationally

respected and talented organizations:
The Frank Porter Graham Child Development Center

at IhC-CH (es prime contractor) and five
key collaborators (subcontractors) -- George:Den

University Child Development Center, the
National Center for Clinical Infant Program

(NOCIP), the National Association of State
Directors of Special Education (NASDSE), National Network

of Permit Centers, and theUhiVersity of Hawaii. This Lcnstellation of talent and expe-cise reflects our belief that
multiple resources are needed tomcat the diverse needs TA clients.

In addition to the NEC*TAS staff in these-six agencies, our TA crganization is
enri.and by the cutting -edge knowledge of

many available experts and consultants. These
individUals will help us address the policy and

implementation issues identified by thestates. Also, our Advisory Group will provide us with Lrogrom guidance and qualitycontrol. Furthema.u, our approach relies on maintaining liaison with other kw TA groups
for the purposes of cooperative TA planning and implementation. Finally, we have engaged
the services of two external evaluations to help

us monitor program oevelopeent andquality matters. (See Attachment Z. for a graphic representation of our organization.,
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that are ttictprocessesand_servicesofcurTfisysten,

Based en our understandAng of the background and context for the P.L. 99-457

national policy implmentation agenda for comprehensive services to youvg children with

special needs and their families, !EMUS has signed a TA approach that seeks to address

the unique needs of each state, as well as their collective needs. tErATAS alms to

provide its resources in a cost efficient ond effective twiner to support each state to

fulfill their comprehensive sr -vice goals.

MMUS will emphasize, capacity building througa the men gement of broad,

rultifaceted TA strategies to a variety cf ecipients in each state. Some of the

strategies that wee:ploy include use of erpert teams; m-sate consultation; resource
materials and packages; telephone consultation and conference calls; small group meetings;
topical vortshops; on-going liaison and resource referral; and the Early Ctuldhocd
hilletuv Beard through the electronic communication system called SpecialNet. (See

Attachment 4 for an overview t 'ir TA process.

teat are_the state needs for cu. (A,

During Januar, and February of 19e8, NEC/7AS carve -.ca states in a series of regional

needs assessment and planning meetings. Teams of state representatives identified high

priority needs for TA. These needs were analy:ed and classified for a National TA Plen

that was submitted to OSEP. These content needs serve as the NEE3TAS blueprint for the TA

services to be provided over the next 6 months. (See Attectment 5 for copy of the

overview of needs for the National TA plan.) The state needs clustered in the follciang

manner:

cluster 1: Interagcncy Coordination.

This largest cluster of needs for TA is related to three general

areas: the functioning of the State Interagency Coordinating

Cox interagency planning in ten of an overall vision for a

state system, agreements, and the relationship between state-level
and ?coal-level planning; and local-level (community) planning.

Cluster 2:__ Child TAntificatien.

This cluster includes needs dealing with the definitions and
eligibility criteria to be used to identify children and families
for services; child find; and screening and assessment policies

and procedures.

Cluerr 3: i,amily_jssees.

This cluster entails conzerm of family assessment 2nd Individual

Family Service Plans (IFSP); case management and models;
strategies for parent involvement; and transition.

Muster 4:

This cluster of needs consists of funding options for
comeret.,:sive service delivery approaches and developing cost

projections for these services.

167
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Cluster 5: P.L. 99-457.

The needs in this cluster relate to interpretations of Part Had
Section 619 and best practices concerning the

least restrictive
envirpnmmnt (LRE).

quSteC40 Pub }ic C4arenelp and Support.

This cluster reflects needs for developingstate and cora:unity
public awareness programs for targeted publics and for designing
parent networking activities.

Cluster 7: Assuring Cpalitied_Fepl,

This cluster encompasses needs related to developing competencies
and certification/lice:mum standards for early childhood
personel, as well as designing training strategies.

Clustar Evaluation.,

This cluster focuses an needs targeted for TA in program outcome
evaluation and system evaluation.

Other I:EPJos.

This general cluster calls for TA in areas sash as state
relationships with BIA and DODD schools, cultural diversity, and
Pat H and Section 619 administrative matters (e.g., grant
applications) .

Wtutri the.relaticrAlip beepmeen NEC*TALand other Ted R & D ormakzations

NiC*TAS is making every effort to coordinate
its TA Plan services with other TA andrelated resource organizations. Toward this end, we maintain active ilaiscn with groupssuch as

TA to Parent Programs project

Research Institutes including Policy Studies, Personnel, and Early
Intervention Effectiveness
Advocacy and professional organizations

such as the American itadelry of
Pediatrics and the Nation] 11,04. Syndrome Congress
Regional Rescurce Centers
Resource Access Projects
TAS4 TA Project
mental Health Lam Project

Lh.mrsity Affiliated Programs (OAPs)
National Resource Institute on Children with Handicaps (N-R1CH'
National Maternal and Child Health Resource Center
M:H Clearinghouse

Association for the Care of Children's Health (ACCH)
National Information Lnter for Handicapped Children and tuth (N1CHCY)
Pediatric Research and Training Center

100
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What has NECSTAS acsomplished in its fillst.6 ...ltatle,

"EC$TAS, emerging es a new TA system with its multiple team members,
has engaged in a number of activities supportive of states' early childhood
efforts. During the past six months, NECIETAS has:

1. Developed and distributed a planning guide to help states
concentualime ..omprehensive services.

2. Planned and c;nducted four regional needs assessment and planning
meetings that were attended by 57 of the 60 governing entities,
with 160 state representatives plus staff from the Regional
Resource Centers in attendance.

3. Disseminated 2,758 pieces of resource materials to states Ind
others.

4. Developed and submitted to OSEP a National TA Plan which was
approved recently.

5. Planned and convened with OSEP a teleconference to discuss P.L.
99-457 program matters with state contact persons for Part H (54
representatives from 43 states) and Section 619 (46
representatives from 57 states).

6. Made contacts with a number of related TA groups and programs.

7. Established the Early Childhood Bulletin Board via the electronic
communications system known as SpecialNet.

O. Convened a teleconference to discuss collaborative planning
matters involving states, BIA, and related program inittatives.

9. Provided telephone consultation and information referral to
states.

10. Began our external evaluation astivities.

Where are we heae02

During the remaining 6 months of our first contract year, NEC$TAS
will

1. Plan and implement statt-specific TA activities to meet the
individual needs of all 60 entities of the U.S., through
activities such as consultation, small group meetings, and
teleconferences.

2. Operationalize the next phase of the resource information system
(Clearinghouse) and develop additional materials for sharing
among states.
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7. Form and use resource (expert) teams of professionals and parents
to help us research, analyze, develop and prepare support
materials to respond to the implementation challenges confronting
states.

4. Complete and distribute a directory of selected early childhood
programs sponsored by the U.S. Department of Education, including
Part H and Section 619 contacts, chairs of State Interagency
Coordinating Councils, projects funded through the Handicapped
Children's Early Education Program, reszarch grants and
institutes, and personnel preparation grants.

5. Support OSEP and its work with the Federal Interagency
Cc,rdinatine Council to plan and implement a national conference
on Part H -- "Partnerships for Progress II".

6. Continue topical telephone conference calls as needed.

7. Provide on-going staff liaison between our TA system and state
representatives to insure that needs are being addressed
responsively.

8. Plan and convene with OSEP a topical workgroup on the
Individualized Family Service Plan (IFSP).

9. Maintain liaison with other TA groups such as the Regional
Resource Centers (RRCs), Early Childhood Research Institutes, and
others for joint planning and execution of TA.

10. Corvene 0 second round of regional TA needs assessment meetings.

XII.,.._Sagainst

The National ,arly Childhood TA System (NECZTAS) will execute a number
of different TA roles and processes required to assist states in
accomplishing their goals and activities. We will draw on the persistent
ei,ergy, trust, innovative spirit, dedication, collaboration, and goodwill
of many people and organizations from across the nation. Further, we will
rely on our wealth of information resources and human expertise to meet the
specific needs of our clients. Finally, our responsive approach strives to
emulate the cooperative spirit of the national initiative implied in P.L.
99-457 aimed at improving and expanding comprehensive services to young
children with special needs and their families in America.

Once again, than{, you for the invitation to share our work with you.

I S 0
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arrAcHmRlys

1. Overview to NEC*TAS contract tasks

2. Maps of entities served by NECtTAS

S. Graphic representation of NEC*TAS organization

4. Overview to TA process

S. Overview of needs for the National TA Plan
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OVERVIEW TO
INDIVIDUAL TASK DESCRIPTIONS FOR NATIONAL EARLY CHILDHOOD TA SYSTEM

(1987-88)

Task 1: Meet with COTR (Pat Trohanis is TC)

Task 2: Establish NECTAR (Pat ',:rohanis 6 Lyr...--Zahn arc TCs)

2.1: Develop organizational strue+.re A4 staffing plan

2.2: Develop expert teams

2.3: Establish D.C. office

2.4: Conduct staff development

2.5: Conduct formative evaluation of organization with HNC

2.6: Maintain liaison with other TA groups and special projects

Task 3: Prepare annual directory (Joan Danaher and Nara. Decker are Mg)

Task 4: Establish NEWS Advisory Croup (Pat Trobanis is TC)

4.1: Establish Advisory Croup

4.2: Conduct semi-annual meetings

4.3: Maintain contact between group meetings

Task 5: Establish and maintain resource information system (Joan Danaher is
interim TC)

5.1: Establish access and retrieval system

5.2: Acquire and generate information

5.3: Produce and dissseminate materials and information

Task 6: Conduct Regional Needs Assessment Meetings (Tal Black is TC)

6.1: Design needs assessment guide

6.2: Prepare for meetings

6.3: Conduct meetings

Task 7: Determine priorities and pials for TA (Lynne Rahn is TC)

7.1: Develop draft state TA plans

7.2: Develop overall national TA plan

7.3: Negotiate and prepare TA agreements

TC refers to task coordinator at FPC(UNC office
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Task 8: Provide technical assistance to clients (Tal Black and
Joicey Borth are ICs)

8.1: Provide TA as per TAA's

8.2: Offer low cost TA to HCEEP demonstration and outreach projects

8.3: Use expert teams in TA provision

Task 9: tealuate needs assessment and technical assistance (Tanya Suarez is TC)

9.1: Establish monitoring system

9.2: Conduct effectiveness activities with REWORK

9.3: Determine impacts

9.4: Conduct special studies

Task 10: Conduct two topical meetings (Lynne Kahn is TC)

10.1: Identify topics and plan with OSEP

10.2: Conduct meetings

10.3: Compile meeting outcomes and products

Task 11: Establish a Performance Management System (Pat Trohanis and
Lynne Rahn are TCa)

11.1: Prepare and submit month:y administrative progress reports

11.2: Prepare and submit financial reports

11.3: Prepare and submit quarterly (SF295) and semi-annual (SF294)
subcontract reports

11.4: Prepare and submit draft and final annual report which includes a state
self-assessment describing status of comprehensive services

Task 12: Conduct large group EC Conference in DC (Lynne Rahn is TC)

12.1: Plan with OSEP

12.2: Conduct conference

Task 13: Conduct HCEEP Projects Meeting in DC (Tal Black 4 Joicey Hurth are TCs)

13.1: Plan with OSEP

13.1: Conduct meeting

Task 14: Conduct two Small Croup Review Meetings in DC (Pat Trohanis is TC )

14.1: Plan with OSEP

14.2: Conduct meetings

88-210 0 88 7

12/10/87
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THE NATIONAL EARLY CHILDHOOD TECHNICAL ASSISTANCE SYSTEM

NATIONAL TA PLAN

February 16, 1988

Compiled by:

Pascal Trohanis, Project Director
Lynne Kahn, Associate Director for Organization & Staff Develop-

ment and TA Planning Task Coordinator
Joicey Hurth, Associate Director of TA Services
Joan Danaher, Associate Director of TA Services
Talbot Black, Associate Director of TA Services
Shelley Heekin, TA Specialist
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I. INTRODUCTION: PROCESS AND PROCEDURES

The NECTAS National Plan, as required in Task 7 of our cmtract,

addresses the technical assistance needs of two major TA client

groups. The primary TA clients are states an?. other entities who are

planning and implementing comprehensive
services for young children

with handicaps and their families (as per PL 99-457). The second

client group comprises currently funded HCEEP Demonstration,

Inservice, Experimental, and Outreach projects. The TA planning

process for each of these client groups is described below.

The State TA Planning Process

As called for in 'task 6 of the NECTAS contract, the technical

assistance needs of states described in this document were determined

via three regional needs assessment meetings, held in Raleigh, North

Carolina, January 11-13 and 13-15, and in Salt Lake City, Utah,

January 19-21, 1988. Participating in the meetings were

representatives of Part H programs, section 619 programs, and, in sone

cases, Interagency Co'rdinating Councils, from each of the continental

United St/tes, the District of Columbia, rslaska, the Virgin Islands,

Puerto Rico, and the Bureau of Indian Affairs. Representatives of the

appropriate Regional Resource Centers were also in attendance at each

regional needs assessment meeting.1

The needs of three continental states and the Pacific Islands
are not represented in this plan. As discussed with OSEP, an addendumto the national plan will be developed which addresses these entities'TA needs and plans. The reasons for this addendum are twofold: Threestates were unable to attend their designated needs assessment meetingfor reasons including illness and bad weather, and, because of
scheduling difficulties, the meeting for Pacific Basin entities
occurred too late (February 10-12)

to allow analysis of Pacific Basinneeds to be included in this Plan.

r(.1
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As an outcome of the needs assessment meetings, each state's

representatives generated and prioritized three to six requests for

NECTAS technical assistance. Following the needs assessment meetings

NECTAS staff organized the TA requests into topical clusters to

provide an overview to national TA needs and priorities. At a

national TA planning meeting held January 28 and 29 in Chapel Hill,

strategies for meeting TA needs in the various topical clusters were

developed. A summary of the nature of TA needs in each topical

cluster and proposed TA strategies for meeting each cluster of needs

are presented in Part II of this report. Considerations of common

needs across states, priorities of individual states, and the cost and

level of effort required to provide various technical assistance

services were balanced in the determination of individual state TA

Plans. Those plans which have been drafted by NECTAS and approved by

states are also included in Part II of this report.

The HCEEP Proiect TA Planning Process

To plan technical assistance to HCEEP demonstration, inservice,

experimental and outreach projects, NECTAS developed and mailed a TA

Interest Survey to all project directors (N..102 projects). The survey

described potential low-cost technical assistance services that could

be developed for HCEEP projects this year and asked for director

interest and content suggestions for the following:

a. teleconferences on various proposed topics.

b. agenda suggestions for the HCEEP Projects meeting.

c. a consultant-led Comprehensive Program Review (CPR) and

orientation to HCEEP for first year projects whose director

and fiscal agency are new to the HCEEP network.
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d. materials and planning support for directors who want to

conduct their own Comprehensive Program Review

e. an opportunity to propose a small group work session on.best

practices in a service area of interest and to document

findings for others to use.

Fifty-eight responses from surveys were tallied (where

appropriate) to indicate numbar of projects interested in a given

topical conference call, similar HCEEP Projects agenda suggestions, or

topical propositions for small group work sessions. Requests for CPR

consultations or materials support and other general suggestions were

recorded also. Results and plans for services are provided in Part

III: Technical AssistAnce to HCEEP projects.

262



II. TECHNICAL ASSISTANCE TO STATES

NECTAS plans for technical assistance to states will be desCrit'ed

in this section from two p4rspectives. First, a summary of TA nerd~

and strategies will bo presented from a nati-nal perspective,

organized according to eight topical clusters of state ,lient needs.

1) Interagency Coordination Issues, 2) Child Identification, 3) Family

Issues, 4) Funding, 5) PL99-457, 6) Public Awareness and Support, 7;

Personnel, and 8; Evaluation. In addition, TA needs and objectives

are specified on an individual state basis in the attached State TA

Plans.

pvervinw to StalsLyss.ds

The needs discussed below were rated by states ao those of

highest priority for NECTAS technical assistance ih thq., ,Apsoming six

month period. (A second round of NECTAS TA needs assessments is

scheduled to occur in July/August, 1988.) Needs whih were judged by

a state's representatives to be first or second priority for 'A -ere

given hi6hest consideration in NECTAS planning. Needs rated by states

as third through sixth in priority were considered for NECTAS TA as

needs were common across states and as NECTAS human and fiscal

rosourcan could allow.

Many of the states' TA requests reflected need in rora than one

topical area, ( &.g. a rovost for "help in developing a collaborative,

productive, working relationship among Interagency Coordinating

Council (ICC) members sv that 4 definition of developmentally delayed

can be developed" invol%es two areas of need: ariteri.ger,,y group
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processing /group dynamics skills and definition of developmentally

delayed issues and implications). For this reason, the numbers of TA

requests received by NECTAS in each topical cluster represent in'so 2

cases a duplicated count. Thus, the numbers of requests inr TA in

each topical area are provided only for illustrative purposes to

indicate areas of greatest concern from a national perspective.

Cluster 1: InterageM Coerdinatlf3IPeues

The largest cluster of state TA needs were related to interagency

processes and mechanisms for system planning. There were 53 TA

requests in this cluster. 40 of whicn we-1 first or secusd highest

state priority, and 13 of which were third or lower priority. The

needs in this cluster were of three general types.

a. One subgroup o: TA requests concerned ICC functioning. These

included needs for help in providing an orientation and understanding

of PL99-457 to an ICC, team building and developing working

relationships among ICC members. articulating ICC roles and

responsibilities, bylaws, and organizational structures, and

developing mission statements, priorities, and action plans.

b. A second group of needs addressed interagency planning

issues. These focus xl on specific planning and interagency policy

analysis tasks and on big-picture conceptualization of comprehensive

systems. The TA needs included requests for help in developing

pknning strategies and examples ox how other states have

defined the components of their tomprhensive systems, and infarmition

outliniLg the considerations and implications of various models of

corpreholsive service delivery syaters (CSfS). Also In this sabgroup

2 04
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were requests for assistance in developing interagency administrative

structures and interagency agreements, designing and implementing

comprehensive needs assessments, and undertaking a variety of

interagency policy analysis and development tasks.

c. The third subgroup reflected state efforts at co, munity lex.el

interagency coordination. they focused on interagency team building

and on developing interagency agreements at the local level.

NECTAS Response. NECTAS TA plans address this topical cluster

through several strategies:

o collecting/developing i...nd disseminating materials on group

dynamics and group processes

o training a group of NECTAS staff and consultants in group

dynamics skills who can then provide individual consultations

to ICC chairs and state Part H grant coordinators

o collecting and disseminating ICC materials such as bylaws,

organizational structures, missioli statements, etc.

o collecting, analyzing, and disseminating models of

comprehensive service delivery systems

o conducting individual on-site consultations

o organizing an expert team (a group of national experts) to

address issues in interagency coordination

o targetting interagency coordination, if possible, as the theme

for the National Early Childhood Conference (Task 12 of the

NECTAS contract) to be held in the summer of 1988.
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Cluster 2: Child Identification

The second topical cluster included TA needs relating to the

identification and ass2ssment of the target population. 7:arty-six TA

requests fell into this cluster, 18 high priority needs (first or

secor riority) and 18 lower priority needs (third priority or

lowe ,. The cluster can best be described as foul subtopics.

a. The first subgroup of requests in this cluster dealt with

defining developmental delay and establishing eligibility criteria.

States want information about the implications of various definitions

and eligibility criteria on costs, projected numbers of eligible

children and families, and the subsequent design of service models.

Requests included the need for examples of what other states are

adopting, analyses of implications, and assistance in planning and

decision making. The issue of serving children "at risk" is central

to this group of needs.

b. The next subgroup consisted of requests related to Child Find

systems. There, is interest in learning about various models which are

currently in use, exploring issues regarding coordinating Child Find

activities across agencies, and designing comprehensive Child Find

systems.

c. The largest subgroup of needs in this cluster addressed

various aspects of screening and assessment policies and procedures.

States want information out multidisciplinary infant screening and

assessment instruments, procedures and guidelines, and personnel

training strategies. TA requests also reflected needs for assistance

in developing and coordinating policies in this area.

266
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d. The final subgroup in the cluster was composed of requests

for examples, information, and help designing tracking systems.

PECTAS Response. Plans for TA in this rea include:

o developing and distributing an issue paper on serving children

and families at risk for developmental delay

o developing and distributing en information package which will

analyze and review eligibility criteria options

o distributing START resource packets on Child Find and

Screening with facilitated conference call follow-up

o collecting and distributing examples of screening and

assessment guidelines

o collecting /developing and distributing information on

multidisciplinary assessment of infants

o conducting individual on-site consultations

o organizing two expert teams to address issues in 1) definition

and eligibility and 2) screening and assessment

Cluster 3: Family Issues

This topical cluster accounted for 35 state needs, only five of

which were high priority needs kstates' first or second priority for

NECTAS TA). The cluster was composed of TA requests in four

interrelated topical areas.

a. The first subgroup of needs concerned family assessment and

IFSPs. States requested examples of and help in reviewing fanily

assessment instruments and procedures. They also expressed need for

examples of IFSP formats and procedures, and help developing policies

and guidelines for IFSP use.

el rs ....

<, t
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b. The second subgroup contained requests for information about

case management systems, including description and analysis of

implications of various case management models.

c. The third grouping addressed needs for developing strategies

to maximize parent involvement in services, empowering parents to

effectively participate in state level planning and policy

development, and defining "family services" as part of a comprehensive

service system.

d. Finally, several state needs were related to transition

issues. Of particular concern was obtaining information to help plan

for smooth transition for children and families from Part H to 619

programs.

PECTAS Response. TA plans for this topical cluster include:

o collecting and disseminating examples of ISFPs in use across

the nation

o convening a work group meeting to review IFSP models and best

practices

o developing and disseminating an information packet which

summarizes issues related to ISFP design and related

guidelines and policy development

o compiling and disseninating a document which reviews case

management models and best practices

o convening a conference call to facilitate follow-up discussion

of case management issues

o conducting individual on-site consultations

o providing individualized information on family issues

208
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o organizing expert taams to address the areas of 11 IFSP and 2)

case management/transition

Cluster 4: Funding

Twenty-three needs were grouped in the funding ciuster, eight of

them high priority needs (first or second priority) and fifteen lower

priority needs. Tney concerned two major funding issues.

a. Most of the TA requests in this cluster were for information

on funding options for comprehensive service systems. States want

descriptions of available funding streams and eligibility and other

guidelines attached to the uses of various sources of funds. Also

needed is assistance in developing coordinated funding systems.

b. The second focus in this cluster was on developing cost

projections for various service models.

pECTAS Response. NECTAS' approach to TA in the area of funding

includes:

o callecting and distributing existing information on funding

streams for early intervention services

o convening a two to three day topical meeting for designated

states on funding issues, to include participant work sessions

with consultant facilitators

o developing and disseminating a proceedings docent following

the topical meeting

o organizing an expert team to address funding issues
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The needs in this topical cluster related to interpreting various

aspects of the law, the regulations, or coagressional intent. There

were 21 TA requests in this cluster, six high priority needs and 15

lower priority needs. The requests for assistance were of two general

types.

a. The majority of requests for assistance in this cluster

involved the need for clarification or interpretation of sections of

the law that had specific implications for state planning. These

ranged from needs for general understanding of the intent of the law

to provide impetus to newly forming ICCs, to specific questions

concerning such issues as procedural safeguards, timelines for policy

development requirements, and the implications of fiscal

responsibility.

b. Several states also requested information about best

practices and moCels of LRE for children birth to five, and help in

developing LRE policies.

NECTAS Response. TA plans to meet these needs include:

o collecting/developing/adapting and dis-ributing general

information packages and individualized information packages

on PL99-457

o developing and disseminating an LRE Issues and best practices

document

o providing individual on-site consultations

o organizing an expert team to address LRE issues
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Cluster 6: Public Awareness and Support

Nineteen needs were reflected in the public awareness and support

topical cluster. Nine were high priority needs and ten were lower

priority. The requests fall into three subtopical strands.

a. States need information about, examples of, and help

developing public awareness strategies to engender broad based support

for early intervention efforts. The public awareness campaigns will

focus on the new law and on the importance and benefits of early

intervention.

b. States also requested assistance in developing approaches to

public support which target specific audiences to accomplish specifac

purposes. The two most common of this type of request are aimed at 1)

pediatricians and health care providers, to bring them into the system

at both the planning the implementation levels, and 2) legislators, to

build support networks to enable mandated services at some future

time.

c. The third type of need in the area of public support involved

parent networking. States want examples of strategies and help

developing parent support systems.

PEcTAs Response. Plans for technical assistance in this area

include:

o distributing the START public awareness information packet and

conducting follow-up conference call discussions

o building on and disseminating the information about PL99-457

(as described previously in cluster 5)

o developing and distributing a parent networking information

packet
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o conducting individual on-site consultations

o providing individualized information services

organizing an expert team to address public awareness issues

Cluster 7: Assuring

Personnel issues accounted for 18 state needs, seven high

priority and eleven of lower priority. The requests fell into two

related subgroups.

a. Most of the needs in this area related to developing
.

competencies and credentialing/certification/licensure
standards for

early intervention professionals and paraprofessionals. States

requested information about and examples of what other states have

developed, and also want assistance in personnel policy development.

b. other needs in this cluster dealt with developing personnel

training strategies, including preservice and inservice components.

Information about existing training efforts and help in planning were

requested.

NECTAS Response. NECTAS technical assistance strategies in this
area include:

o compiling and disseminating
information packet(s) which will

include examples and a presentation of issues relating to

certification and licensure standards in various early

intervention disciplines

o developing and disseminating an information packet on early

intervention and preschool personnel training programs

o providing individual on-site consultations
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o providing indiviaualized information services

o organizing an expert team to address personnel issues

Cluster 8: Evaluatign

Twelve state needs were included in this topical cluster, six

high priority needs and six lower priority needs. All of the requests

were for indiv...laal assistance in developing evaluation strategies and

designs. Among the state evaluation efforts targeted for TA were

comprehensive system evaluation, program outcome evaluation, pilot

project evaluation, and local monitoring strategies. Issues raised in

the requests included quality standards for early intervention

programs and models for system evaluation.

NECTAS Re nonse, Plans for TA in this area include:

o conducting individual consultations

o crganizing an expert team in the area of evaluation to address

quality standards and system evaluation

Additional State Technical Assistance

In addition to the technical assistance strategies described in

this overview and further specified in the individual State TA Plans

which follow, NECTAS staff in the Coordinating Office will be

available to state clients for ongoing telephone consultation,

resource referrals, and other low cost technical assistance services

on an as-needed basis. NECTAS will make every effort to coordinate TA

Plan services and additional responsive state TA services through its

,system-wide staff and with other available technical assistance and

related resources, (e.g. the RRCS, the Policy and Personnel
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Institutes, the EI Effectiveness Institute, OSEP's IFSP study, and

others).

Individual TA21ftag.

The following :state TA Plans ha been developed by NECTAS

technical assistance s.aff teased on .nformatior, gathered via the three

regional needs assessment me,.ings. Presented first, in .1phabetical

order, are those TA Plans which hi..ve teen approved 1)1. states as

drafted. The second set of TA dens arc those whi.41 require further

negotiation with state agency per.lonnel.
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Mr. OWENS. Thank you.
Ms. Walsh?

STATEMENT OF SHARON WALSH, ASSOCIATE DIRECTOR, GOV-
ERNMENTAL RELATIONS, NATIONAL ASSOCIATION OF STATE
DIRECTORS OF SPECIAL EDUCATION

Ms. WALSH. Thank you, Mr. Chairman.
My name is Sharon Walsh, and I am representing the National

Association of State Directors of Special Education, NASDSE. We
are very pleased and appreciate this opportunity to be here to
share with you our views on the implementation of the two new
early childhood initiatives enacted in 1986.

Our remarks today will focus on both the new programs, the
Part H infant and toddler program which I will mention first and
the preschool program.

These remarks are the result of 18 months of activity that States
have undertaken in order to implement this new provision.

Upon the enactment of the statute in 1986, we began series of
activities. Primarily, two task forces were appointed, each repre-
senting one of the new programs. Those task forces were created to
coordinate our response to the regulations as they appeared in
draft form as well as to identify and implement issues.

We worked closely with the Department of Education throughout
that time in working as these issues have been clarified and, hope-
fully, resolved. We presented several documents last summer
where we had compiled a series of issues and dilemmas, I would
say, that States and locals were facing in implementing these new
programs.

This background is provided really to illustrate for you the im-
portance that we place on these two new programs. To date, we
have seen much success, and I will share that with you today. How-
ever, we need to e.nphasize that this success can only continue if
some major issues are resolved and rather rapidly and if we can be
assured of continued Federal commitment.

We believe these programs are critically important for the lives
of young children and their families. First, I would like to discuss
the Part H program.

Although States are only six months into the program, we have
seen much bench marks and obvious signs of progress, and we
would like to share several of those with you today. States are pro-
ceeding very enthusiastically, although with some caution, as you
might expect in such a new and novel program.

We see new models of State collaboration. We see models of local
collaboration. We see increased coordination with prevention ef-
forts. We see infant tracking systems starting at birth which will
help families assure the provision of services as their children grow
into young adults and adulthood.

States are already sharing approaches and solutions and draft
policies with each other. As was just discussed, the National Tech-
nical Assistance System as well as the RRC's have been instrumen-
tal in putting States together and linking them so that we don't
have solutions reinvented over and over but we can benefit from
each other's progress in this short period of time.

rt o
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State councils are meeting. We see obvious progress that they
are not only meeting, but they appear to be having viable roles in
planning. NASDSE has just completed a survey which was re-
sponded to by all States and most territories. Accord; .g to that
survey which was designed to track State progress sc far in the
program, we see that most councils have already met at least once.
Over half of them met prior to January 1, and over half of them
plan to meet more than the reauired four times.

States are, as you know, in the process of determining what pop-
ulation they will serve. We have records which indicate from
States that 11 have already adopted their official definitions, and
14 States have decided to already include the at risk :Iptional cate-
gory in their definitions, while other States are going to be pursu-
ing that as a matter of development and planning over the next
several years.

States report that they are spending significant portions of their
Part H dollars in planning and development, and we feel this is in
keeping with your statutory intent. Funds in this area are being
used for a number of important things, primarily models and pilot
programs which will serve children but will also help the State in-
stitute and make decisions for the statewide system.

We also see local collaborative efforts mirroring the State col-
laborative councils and interagency groups being funded at this
time with those dollars.

In all, about 34 States report that they are using some of these
dollars in varying percentages for direct service dollars, so they are
not just planning activities going on but also direct service dollars
are being used to expand on services that are already being provid-
ed.

We are hopeful that many of the issues that have been discussed
already today such as parent involvement, family practices, IFSP's,
monitoring, some of the things that we know are going to take a
lot of effort to resolve will be and hopefully can be resolved in the
matter of the few years we have to get this program into imple-
mentation. However, I would like to mention two issues that we
really feel we need Federal support and leadership on.

These two issues are, first, finance. As you know, there is strong
emphasis in the statute that these services are to be provided as a
coordinated interagency effort with all agencies participating in
the sharing of those costs. This is proving problematic to States al-
ready, and this is something, of course, we expected.

Several States have already reported to us that funds from other
programs which had previously been used to provide early inter-
vention services are being redirected, withdrawn, and put into
other priority areas, obviously creating a dilemma for the agency
which is charged with being the lead in this program.

While the lead agency was intended to be critical in setting up
these financial policies, frequently, the ability to compel other
agencies is something which is beyond their organizational capabil-
ity as a State. So, we believe this issue really needs some careful
attention.

The second issue is confidentiality and release of records. This is
not a new issue to any of us, and, certainly, we wrestle with it and
will continue to. However, in some States, we are hearing that this
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is a monumental barrier which is really inhibiting the progress of
the program.

Agencies report citing Federal and State difficulties with this
process that they just cannot share data under any conditions. If
we don't resolve this issue, as you are well aware, duplication of
assessment services and other things will continue as well as we
will continue to have families fall between the cracks which is cer-
tainly not what we intend.

We feel strongly that Federal involvement in these two problems
and assistance will be of significant value to States as they contin-
ue to struggle with these issues on a State level. We believe that
assistance can come very quickly, we hope, through the Federal
Interagency Coordinating Council.

We are very pleased to note that this council, although new, has
met several times, has signed an initial interagency agreement,
and we note that that agreement has stated that this council will
serve as a national model for interagency linkages and was really
meant to mirror the State interagency councils. That is very criti-
cal to the States. A unified message from all Federal agencies must
be delivered if progress is to occur.

We therefore have three suggestions in this regard. We suggest
that the council include representation from the States and fami-
lies to assure that constituents and consumers are represented.

Second, we suggest that the interagency council receive represen-
tation from the Health Care Financing Administration. We need to
resolve issues related to finance. They will be key members of such
deliberations.

Third, we suggest and strongly encourage that council to begin
by focusing on the two issues which I mentioned before. We recog-
nize these are complex and will not be resolved quickly, but any
progress that can be made, in clarifying them at the Federal level
will serve States well in their progress.

I would like to address remarks to the preschool program, but if
you would like me to wait, Wfl can talk about Part H first.

Mr. OWENS. You may have a concluding sentence.
Ms. WALSH. We strongly request that the council begin with

these two issues, because it really will help States in their progress,
and we know this will take time.

That is the conclusion of my results on Part H, but I would like
to spend a few minutes on preschool, if I may.

Mr. OWENS. You may have one minute.
Ms. WALSH. Thank you.
I think I have some good news to report, so it might be worth the

time.
Last summer, States were asked and they predicted that they

would serve an additional over 30,000 preschool children this
school year as a result of this new legislation. Many thought this
was an over-projection, and many people were pessimistic.

However, we are pleased to report that, based on data we are col-
lecting from the States, this national projection for this year will
be achieved and, most assuredly, surpassed. Data from 45 States so
far indicates States have increased their services to preschoolers by
29,000 children. We believe this number will only go up before it is
finalized as there are additional variables that will need to be

-
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taken into account, including States given the option of redoing
their count. for March 1.

So, we feel we will certainly go over the projections for this year.
Estimates for next year are even more optimistic. States already

are predicting over 31,000 new preschoolers for next year.
If both of these years hold true, we feel that within two years,

this country will be serving an additional 60,000 preschoolers. The
results of this clearly indicate the importance States place and that
local school systems and families tire willing to get these programs
really moving.

However, there are several policy issues that we really feel need
significant dismission quickly. I will move to the two that ri..e most
important, and the rest are in my testimony for your information.

The first revolves around how the bonus dollars are implemented
and given to States. In order to assure that these bonus dollars ac-
tually go toward preschoolers who are new and not to children who
were previously served under the 89-313 program, OSERS has insti-
tuted a formula which uses decreases in the 89-313 program as a
correction factor. These decreases are subtracted from any in-
creases that locals and States report in these preschool numbers.

We feel that this is a serious over-correction factor, and States
have data through their tracking systems that indicate that in fact
the assumption inherent that these children who are leaving the
89-313 program are not in fact transferring into the preschool pro-
gram.

However, these numbers are used to cancel out grow1.11 in the
preschool program. The result is that distri.cts have committed sig-
nificant resources and the increased preschool programs in their
communities are faced with having those increases cancelled out by
the mathematical formula.

We have expressed these concerns over the past year, and we
would appreciate if there is some way attention could ha paid to
them. We commit our resources and numbers as much as are
needed.

The second issue which is a new one and we feel is unintend-ed
Mr. OWENS. I am afraid I have to interrupt you at this point.

You can elaborate during the question and answer period.
Ms. WALSH. Okay, thank you.
[The prepared statement of Sharon Walsh follo
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Mr. Chairman and Members of the Subcommittee:

My name is Sharon Walsh. I am representing the National Association

of State Directors of Special Education (NASDSE). We appreciate this

opportunity to present the views of the State Directors of Special

Education regarding the major issues affecting the implementation of

the two new significant early childhood initiatives enacted in 1966

through P.L. 99-457, tha Education of the Handicapped Act Amendments.

Our remarks today will focus on the Part H, Handicapped Infants and

Toddlers Program, and the Hew Preschool Grant Program, the result of an

amendment to Section 619 of EHA-B. These remarks represent the

consensus views of the State Directors and are the result of 18 months

of discussions, meetings, surveys and task force activity with States

as they have proceeded to implement these two initiatives.

Upon the enactment of P.L. 99-457, NASDSE established two Task

Forces composed of State education agencies special education staff --

The Part H Task Force and The Preschool Task Force. These were created

to identify and address implementation issues and to formulate

responses to the regulations governing these programs. Ten reports of

surveys of state-by-state progress toward the implementation of these

initiatives have been developed and disseminated. In the Summer of

1987, NASDSE met with staff at the Office of Special Education Programs

(OSEP) and presented two documents "Compilation of Questions and Issues

Regarding the Part H Program" and "Questions and
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Issues Regarding the Implementation of the Preschool Program".

Throughout the first 18 months of these programs, NASDSE staff and task

force members have continued dialogue with the OSEP in efforts to

resolve implementation issues. Most recently, the two task forces have

prepared and submitted NASDSE's responses to the NPRMs for both early

childhood programs.

This background is provided to illustrate our involvement and

commitment to the success of these programs. To date, we have seen

evidence of significant progress in both programs. We will describe

some of this progress in our remarks today. At the same tine, we want

to emphasize that continued success depends greatly on the resolution

of a number of major issues and continued federal commitment. We

believe these programs are critically important for the lives of young

children and their families.

PART H - THE HANDICAPPED INFANTS AND TODDLERS PROGRAM

First, we wish to express our support and excitement for t4is new

program. Although States are only 6 months into the first year of

implementation, there are exciting developments to report. This

legislation is unprecedented in its interagency and multidisciplinary

structure. All States are moving ahead, and although some are

proceeding with caution, most are enthusiastic in their efforts to plan

and develop a statewide comprehensive system to serve infants and

toddlers and their families.
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New models of state collaboration are emerging which have great

potential for resolving the types of interagency issues which face

other populations, such as adults with disabilities. In addition, the

increase in prevention efforts and the development of new infant

tracking systems starting at birth will allow families greater access

to services for their infants and toddlers at an earlier age as well as

continued access to appropriate programs as these children grow older.

States already are sharing approaches and strategies with each

other as they proceed through the planning and development phases of

this program. Formal networking and technical assistance through the

National Early Childhood Technical Assistance System and the Regional

Resource Centers are facilitating the efficientuse of state-of-the-art

information. These networks will continue to assist states make the

most effective use of the planning and development opportunities

available to them while avoiding duplication of effort.

State Interagency Coordinating Councils are meeting and appear to

be playing an important part in Statewide planning. Based upon the

results of a survey conducted recently by HASDSE and the Children's

Hospital in Tallmadge, Ohio 46 states and 4 territories have already

had at least one Interagency Coordinating Council Meeting, and over

half of these States had met more than once prior to January 1 of this

year. More than half the Councils report plans to meet more than the

required 4 times per year.

()c.f.)444,
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Most States are in the process of determining the definition that

will be used by the State for "developmer delay". According to our

survey results, 11 States have developer. official State definition

for this population. In addition, 14 States have decided that infants

and toddlers who are "at risk" will be served while several others

report that services to "at risk" children will be provided on a pilot

basis in order to determine future state policy.

States report spending significant portions of the State's Part H

award for planning and development activities in keeping with

Congressional expectations. These funds are being used for, among

other things, grants to communities to pilot and develop model projects

and to design and implement local collaborative interagency efforts to

serve children below the age of three and their families. In 34

states, some portion of the Part H award is being used to expand the

provision of direct services within the State.

States are embarking on a new and challenging interagency

collaborative effort. We are hopeful that many issues related to family

involvement, case management, transition and monitoring, can and will

be resolved by the States over the next several years. However, there

are several problematic issues, directly attributable to the

interagency nature of the program, that will be much more difficult to

resolve and, in addition, will require federal leadership. We would

like to elaborate on a few of these problems.

2 ,c3
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Financing,. Determining how services to be provided under the Part

H Program will be financed is proving extremely difficult to resolve

and has created conflict at the State and community levels. For

example, it is difficult to determine which agency should be

responsible for a given service, and under what circumstances private

funds should be included in the system. Several States have reported

to us that funds from other programs which have previously been used to

support early intervention services are being withdrawn. These funds -

e.g., Title XX, Title V and Medicaid - are being redirected from early

intervention to other priorities. While the lead agency was intended by

Congress to assure that various State agencies share in the financing

of Part H services, the ability to compel interagency participation is

often beyond the organizational authority of the lead agency.

Confidentiality of Information. Issues surrounding the

confidentiality and the release of information among agencies has

proven to be a major problem for States. For example, in some States,

agencies refuse to share client records and information under any

conditions, citing Federal and/or State prohibitions. In these States

this s a major barrier to the effective interagency coordination of

service delivery. If client information and records are not shared

across agencies some services will continue to be duplicated (e.g.,

assessments) and some children and families still will fall between the

cracks of the service delivery system.

224
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We feel strongly that federal involvement in resolving these two

problems will be of significant value to States as they continue the

interagency collaboration necessary to assure the success of this

program. We believe that assistance in at least these two areas could

be provided by the new Federal Interagency Coordinating Council (FICC)

authorized by PL 99-457. We are pleased to see that the Council has

already met several times and that their initial agreement signed last

Fall indicates they will provide a "national model for interagency

linkages" and will "mirror the role Congress has stipulated for the

State Interagency Coordinating Council, complementing and supporting

their efforts"

A unified message from all federal agencies to their State

counterparts must be delivered. The FICC's role as a federal model for

State interagency collaboration is critical to the success of State

efforts. Therefore in this regard we recommend the following:

o The FICC should include representation from both State

agencies and families, as major constituents and consumers of

the Part H program, in order to assure the availability of

valid and reliable information about the issues being faced at

the State and community levels;

88-210 0 - 88 - 8
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o The FICC should have representation from the Health Care

Financing Administration in order to assist in the resolution

of complex financing issues; and

o The FICC should immediately address the two issues outlined

above. We recognize that these two issues, particularly

financing, are complex and will not be resolved quickly or

easily. However, attention to these issues and their ultimate

resolution at the federal level will go a long way toward

assisting States to achieve success in implementing the

program.

THE PRESCHOOL PROGRAM

Last summer States predicted there would be an additional 30,665

children served in school year 1987-88 because of this legislation.

Many thought this to be an over-projection. There was pessimism

because of the circumstances surrounding the late start-up of the

program. For example, regulations had not been proposed, application

packages were not issued until late June, and funds were not awarded to

some States until September.

2r urle
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We are pleased to report that -- based upon data we are collecting

from States -- this national projection of 30,665 additional children

will be achieved and, most assuredly, surpassed. So far data from 45

states indicates an increase of 29,000 children. (The numbers these

States report are preliminary and subject to aajustment based upon

States' verification of the data). Additional children are expected to

be reported by the 10 jurisdictions from whom we have not yet heard.

We believe this number will increase further when the additional

children served between December 1 and March 1 are reported.

Approximately 20 states have elected to submit the optional March 1

revision of their pre_ hool count authorized by Congress recently.

Our estimates for next school year (88-89) are even more

optimistic. Forty-five (45) States reporting data to NASDSE so far

estimate they will serve at least an additional 30,900 children next

year (88-89). If both years' projections are realized more than 60,000

new preschool children will have received services during the first two

years of the program. This figure is well above the estimates projected

by Congress and the Department when PL 99-457 was enacted.

4nr
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The results of the first year of implementation of the preschool

program, along with estimates of continued growth next year,

demonstrate clearly the importance States place on preschool education,

and the willingness and readiness of States and local school systems to

expand services to meet the needs of 3-5 year old children with

handicaps.

However, there are a number of policy issues which must be resolved

related to the program. For example, Section 300.300 of the Part B

regulations requires States and/or local school systems which serve

over 50 percent of the population in a given disability in a given age

range to serve all such children. Thus, States or local districts

proceeding to increase services to preschool children over the three

year implementation period provided by Congress in PL 99-457 will find

themselves out of compliance with PL 94-142 when they serve more than

50 percent of their preschool population. The continued existence of

this regulation, which is in direct conflict with the intent of PL

99-457, is a major disincentive to continued growth under the preschool

program.

In addition, clarification is needed regarding the rules that will

govern the continued provision of State and local preschool programs

after 1991 for States which are unable to enact a mandate. While

States recognize the financial sanctions they would experience in the

absence of a mandate by 1991, in order to effectively plan now for

continued preschool service delivery, they need to know soon the

228
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requirements and restrictions under which service delivery will

operate.

These and other policy issues have been brought to the attention of

the Department but are not addressed in the draft regulations of either

Part B or Section 619. We strongly urge the Department to resolve

these critical policy issues. NASDSE is anxious to assist the

Department in any way possible to assure their rapid resolution.

We will focus the remainder of our comments on one fiscal and one

administrative issue which we believe represent serious unintended

disincentives to States and local school systems. Unless resolved,

these issues may counteract or even negate the aaccess achieved thus

far in the preschool program.

1. Calculation of the Bonus Award Using Decreases Under the Chajter

I (ECIA) Program In 89-313). In order to assure that bonus dollars

available under the preschool program are not awarded to States for

preschool children who had previously been served under the 89-313

program, OSEP developed a formula which utilizes decreases in the

89-313 count as a correction factor in determining a State's growth in

the number of preschool children served. NAME is strongly opposed to

this procedure. We have communicated our concerns on this in both our

response to a request for comments on the Department's proposed forms

and procedures for estimating growth, and most recently in our response

to the NPRM which proposes to incorporate this administrative procedure

into the regulations.
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The OSEP formula assumes that any decrease in the 89-313 preschool

count can be accounted for by increases in the Part B preschool count

(i.e., that States would intentionally count children transferred from

the 89-313 program to the Part B program in order to receive the higher

bonus dollars). This formula does not take into account the natural

attrition that occurs in the 89-313 program. In reality, children leave

the 89-313 program for many reasons other than to transfer to the Part

B program. For example, some children move out of the State, while

others leave special education. Use of this formula has resulted in

inappropriate cancelations of growth in the new preschool program.

Many states report they can document through their child tracking

systems that the majority of children leaving the 89-313 program do not

transfer to Part B. In such cases, OSEP's procedure has penalized

districts which, in good faith, have begun or expanded programs for new

children. For example, in Colorado, the 89-313 preschool program

decreased by 100 children between October 1, 1986 and October 1, 1987.

This decrease is attributed to two factors. First, as expected, the

five year old children "aged out" of the preschool developmental day

programs funded with 89-313 dollars. Meanwhile, consistent with the

intent of PL 99-457, local school districts began serving significant

numbers of the State's three year old population who in previous years

would have entered the State's 89-313 funded

".k
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developmental day programs. Thus, the five year olds who aged out of

the program were not replaced by new three year old childmn,

accounting for the 100 children decrease in Colorado's 89.11:3 count.

This year, Colorado's special education preschool program increased

by 645 children over last year. The State's child tracking system has

demonstrated that none of these new children transferred from Lae

89-313 program. So, while Colorado school districts increased their

service delivery capacity by 645 children this year, OSEP's formula

recognizes an increase of only 545 children. Based on Otis, OSEP will

av:erd "bonus" dollars for 545 children while the State must distribute

bonui money to districts for 645 new children.

The 100 children "lost" through the use of OSEP's formula, in fact,

represent legitimate additions to the State's special education

preschool program. Through the use of OSEP's formula, the State is, in

effect, penalized twice. The 100 children were never served under

89-313 and, therefore, did not generate the approximately $700 Colorado

receives per child under the 89-313 program. In addition, these

children are not eligible for the bonus award as newly served children

under the special education preschool program. Local districts who

invested considerable resources to expand their service delivery

capacity and planned on receiving their "pro rata" distribution of

bonus money based on 645 children, will now receive proportionately

fewer federal dollars.

231
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As NASDSE has previously suggested, the prohibition against

receiving bonus dollars for children transferred from the 89-313

program to the preschool program is a compliance issue. States can

assure that such transfers are not counted for the purpose of

determining the bonus award under the preschool.program. The issue is

one of compliance and can be monitored as such by OSEP. It should not

be reduced to a simple mathematical formula which cannot account for

the dynamics of State service delivery systems.

2. Distribution of the "Bonus" Dollars. The statutory intent of

the 53800 bonus award for every new child served is to provide an

incentive to districts to begin serving preschoolers with handicaps.

This amount was based upon estimates of the cost of serving a preschool

child with handicaps and was intended to alleviate a district's start

up costs for new programs. He believe the realized and projected

increases in the 3-5 count, described above, demonstrate the

effectiveness of this incentive.

The funds available under this bonus provision are to be

distributed to districts on a "pro-rata" basis to assure that the money

serves as an incentive for local program development. However, we hre

beginning to feel the effects of what appears to be a conflict within

the law regarding the distribution of bonus funds to the States and,

within the States, to local school districts. Bonus funds are awarded

to States based on "net" growth in the number of children served.

States, !I turn, are required to distribute these funds on a pro rata

basis; that is, districts are to receive bonus
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funds based on the actual number of new children they serve. This

State and within State distribution arrangement, in and of itself, is

not problematic as long as the statewide and within community

population remains constant or increases uniformly across the State.

The problem arises when either the State's population as a whole

decreases or when some communities increase their population while

others decreases resulting in little or no net growth in the preschool

program statewide. While the statewide rreschool count may show little

or no net growth, individual school districts ray have significantly

increased the number of preschool children served. Therefore, while

the State receiv( its total award based on a smaller number of

children, a school district is entitled to receive a per child

allocation based on actual increases in the number of children it

serves. In some States, this phenomenon has resulted in a within state

distribution of $200-300 per child rather than the $3270 per child

awarded to the State. The following examples illustrate this problem.

In Montana, 306 new children were served by local districts this

year. These districts expended significant resources to hire staff and

buy the equipment needed to expand services to these new children. At

the same time, the State experienced a significant population decrease,

primarily due to economic factors in some of the State's communities.

While some local districts increased their preschool population, others

experienced significant decreases. As a result, the net growth in the
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preschool program statewide was only 16 children this year. Thus,

Montana is eligible to receive bonus funds for only 16 children. The

State must, however, distribute bonus dollars generated by 16 children

to districts which added 306 new children to their enrollments. These

districts will receive only $145 per child, a small fraction of the

$3270 per child allocation they expected to receive.

A more disturbing situation is facing the State of West Virginia

where 17 local districts added 88 new preschool children this year to

their programs. Thirty other districts in the State experienced a

decrease of 270 preschool children. Therefore, the State of West

Virginia is entitled to no bonus award, yet is expected to allocate

bonus dollars to the 17 districts that increased their preschool

population. You can imagine the frustration of local school systems

and the families they serve as they now realize that the federal funds

they had planned on to assist in the financing of program expansion

will not be available.

States, too, are frustrated over their inability to aaequately

finance local growth as planned. In some cases, States will be

redirecting discretionary funds originally targeted this year for such

critical needs as inservice training and model development. Instead,

these discretionary dollars will be provided to local districts to help

offset the loss of bonus funds they expected to receive for direct

service delivery for children. This seems to us an unfortunate but

necessary solution which will undoubtedly have significant programmatic

consequences.
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We are collecting data from States to determine the extent of this

problem. So far, we know that it affects at least 10 and probably more

States. We have begun discussions with Congressional staff and the

Department to explore alternative solutions to this problem.

We believe the issues we have brought before you today are not

insurmountable, and can and must be resolved. We further believe that

resolution of these issues can only occur through a strong partnership

between Congress, the Department and the States. NASDSE continues its

commitment to this partnership, and is prepared to assist in any way

possible. We would be happy to provide any additional information you

may require.

We feel compelled to emphasize one remaining issue that has

implications for States' ability to serve all children with handicaps

from age three. As you are well aware, State and local education

agencies believe that the federal financial partnership promised in PL

94-142 has never been fully realized. Although all states participate

in the program, the federal promise of providing 40 percent of the

national average per pupil expenditure has not materialized and the

federal share has rarely reached 10 percent. This experience has caused

States and school systems to be naturally skeptical about the future of

the federal partnership in the preschool program. They are watching

carefully the level of federal appropriations for this program. The FY

87 federal appropriation was encouraging because it was consistent with

Congress's authorization level for the program. We are appreciative of
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the efforts of many members of Congress during the FY 88 appropriations

process to continue the program's support. Even though FY'88 did not

reach the authorized or needed level of funding, relative to other

programs the final appropriation was a strong signal of Congress's

support for this program in light of our country's continuing deficit

problems.

We are very concerned about FY 89 and beyond. The President's

request for $205 million for FY 89 falls far short of the $275 million

needed to continue and to expand services. The 5275 million is critical

to the success of the program, particularly in light of the numbers of

children being identified and projected to be served across the country

in the next few years. As you may know, California has recently passed

a mandate starting at age three which is contingent upon continued

federal appropriations for this program at the authorized levels.

Other states are considering the inclusion of a similar provision in

their preschool mandates.

We appreciate the opportunity to share our perspectives with you on

State.' progress in implementing PL 99-457.
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Mr. OWENS. Mr. Gerry?

STATEMENT OF MARTIN H. GERRY, ESQ., PRESIDENT, POLICY
CENTER FOR CHILDREN AND YOUTH

Mr. GERRY. Thank you, Mr. Chairman.
First, let me express my appreciation for the opportunity to testi-

fy, and I have an extensive written statement which I will try to
summarize briefly.

I think there are three basic points that we need to make, and
Dr. Bellamy and Mrs. Will, I think, have paved the way in terms of
explaining much of the system. I won't do that.

First, I believe that there are significant compliance problems ex-
isting at the local level for children in the country and that the
question that has to be addressed by the monitoring system that is
now in place is, to what extent is it efficiently identifying and cor-
recting those problems? However, I think they are there.

Now, there are two levels of monitoring that have been ex-
plained, the State level and the Federal level, and I am going to
direct most of my comments to the Federal level, but I think it is
important to point out two major shortcomings in State monitoring
which I believe that the Federal office has not adequately respond-
ed to in terms of its reports and also, I think, to some extent, in
terms of its technical assistance.

The two major problems that I perceive at the State level are the
absence of measurable operational standards, and while I think the
Department has increased and has done a good job of putting more
pressure on the States to develop policies, I don't think most of
those policies would meet what I would describe as a test of meas-
urable and operational, and I describe in my testimony what those
tests are. I won't go through them now.

Secondly and at least as important, the idea of monitoring that
has been developed with respect to the States implies the concept
of a continuous collection and analysis of information, not a one-
shot visit to a local school system. We still have, I think, major con-
fusions with respect to the concept of monitoring as a continuous
process and not as something that is done every so many years by
somebody showing up somewhere, st for a certain amount of
time, and leaving.

That involves, I think, at the State education agency level some
o;erious redesign of management information systems. There needs
to be serious discussion and increasing discussion at the State level
about the relationship between monitoring and management infor-
mation. Again, that is discussed much more in my testimony.

Now, I served as a member of the task force that Dr. Bellamy
referred to that met last summer and was elected by its members
as their chair. I am not sure what all of the prerequisites of this
honor were, but I think one of them is probably that I feel an obli-
gation to at least communicate what I think are some serious prob-
lems that the monitoring task force identified. As a group, as Dr.
Bellamy described, it involved people from State and local educa-
tion agencies, parents, advocates, pretty much a cross section of in-
dividuals interested in the problem.
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In my testimony, I have listed six basic findings that the group
arrived at, and these were communicated to OSERS. I think in
each case there still needs to be some attention to them.

The first is the failure to develop sufficient measurable and oper-
ational compliance standards at the Federal level. Now, I just said
that there is a problem at the State level, but there is an equally
serious problem at the Federal level which is the proposition that if
you are going to monitor anybody, you have to basically set forth
what behavior you expect, and then you can go out and see wheth-
er the behavior is there, and then you can draw a conclusion.

The Federal Department of Education started down its process,
as I point out in my statementDr. Rostetter certainly knows
more about the details of that than I dobut went through a proc-
ess of attempting to do that and developed some draft monitoring
documents that did have standards in them.

Those standards were the source of a great deal of objection, dis-
cussion, and political pressure on the Department, and I think that
is probably inevitable.

Mr. OWENS. Objections by whom?
Mr. GERRY. Objections by primarily the State education agencies

who, in some casesI don't mean all of them, but some of them
questioned the Department's authority to even develop the stand-
ards which I think is fundamentally wrong. I think the Depart-
ment has the authority to do it,

Having run a very large civil rights operation myself for several
years, I don't know any way you can monitor anybody without
either explicit or implicit standards. In other words, I think every
civil rights enforcement agencyand I think that is what we are
talking about herehas to develop some kind of measurable policy
guidanc-.; on what it is going to determine to be a violation and
what it is not going to determine to be a violation.

You can either publish those as OSEP tried to do and invite ex-
tended discussion which I think is a good thing and which is what
the Department tried to do, or you can just not publish them and
do them on a prosecutorial method which is the way OCR has
always done it, in my experience, which is weathering through
each caselike the Justice Department or OCRyou interpret the
law in each case, but in every event, you can't reach a finding of
compliance or non-compliance without translating the law into
some kind of measurable operational standard.

Now, what happened when the Department tried to do that and
moved ahead in several areas was there was a great deal of abjec-
tion, and the Departme. at, I think, at one point went through a
process of trying to bring everybody together and move on finaliz-
ing thoss standards which I think is a good idea but, at some point
or anotner, abandoned that effort. I can only speculate on why, but
I think it was a serious mistake and I think it undermines the ef-
fectiveness of any serious enforcement activity.

Now, I think some of the questions that were asked earlier today
about enforcement, to some extent, always come back to the solid
cr not so solid nature of findings. Many of the objections of the
States also come back to the quality of the work that is done, and,
again, I think standards are an important part of that.
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The second finding that the work group identified was the failure
to target OSEP's monitoring resources on those SEA's and those
compliance issues where violations are most likely to be occurring.
The office that I headed had 1100 investigators and 200 attorneys.
We could notand I don't think that office today couldgo out
and investigate in a serious way one-third of the States' compliance
with Public Law 94-142.

In every area of compliance responsibility, there are literally
hundreds of obligations in the statute. It is not feasible, nor is it, I
think, particularly productive.

Like every other compliance, I think, has to do, 1 think OSEP
needs to select its targets. It needs to target its monitoring. It
needs to try to find out what the most serious problems are.

I think the clays of having to go out and raise the flag in every
State are over. I think the States know the law is on the books. I
think they understand in general the responsibilities, and I think it
is more useful to use staff to do that.

I don't think OSEP has sufficient staff right now and other re-
sources to even do that, and I would be happy to give you my views
on hcw many resources they might need, but there are not enough
people, quite frankly, and I think that also becomes part of the
problem of justifying the system.

The third thing is that there has been a lack of adequate prepa-
ration before the conduct of on-site compliance monitoring. Mrs.
Will mentioned some, I think, positive changes that have been
made in that respect, and I know Mr. Bartlett alluded to that in a
couple of his questions. I think still improvements could be made,
and in my written statement, I have outlined a few of the specifics
that the task force came up with.

The fourth is the use of inadequate and inappropriate informa-
tion collection and analysis procedures, and this particularly dis-
turbs me. For reasons that I think are somewhat complicated, the
Department went through a process in the last two years of relying
less and less on interviews with both parents and with State and
local school personnel. I think that is a mistake.

From my experience as a lawyer working in civil rights, inter-
view data is usually more useful, not less useful, than documentary
data, and the notion that you are going to find smoking gun docu-
ments lying around in which people say they are violating any of
these requirements is not a very realistic expectation.

Yet, I think interviews can often produce very important data
and should be relied on and used much more than they are being
used.

The fifth is the failure to involve parents and other interested or-
ganizations in the discussion of compliance findings and in their
resolution. Again, this was brought out in part during the testimo-
ny of Mrs. Will, but I think that two points need to be made.

One, the way the draft report mechanism works, the States have
an opportunityand I think it is appropriateto respond to some
of the factual findings that the Department has made. However,
parents and other interested individuals never have a similar op-
portunity to respond.

What if the Department has overlooked information or has failed
to find information it should have found? That is a big gap in the
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system. Obviously, the States are unlikely to point out those omis-sions.
So, if you are going to have a draft process which I think has itsown problems, then I think you have to involve everybody in theopportunity to comment. That is not done.
Finally, I think Dr. Rostetter's testimony describes this in muchgreater detail, but there are serious delays, as you discussed earli-er, Mr. Chairman, in the process of making findings. I happen tothink that problem is linked to the other five, or at least most ofthe other five.
I think the reason for the delays is not administrative unwilling-ness but a lack of solidity in the process. What happens is that ifyou don't have standards and your findings are not well developedand your information collection isn't too good and you haven't ex-panded the process, then you may not be too anxious to send yourletters out. So, I appreciate the opportunity to testify and would behappy to answer any questions.
[The prepared statement of Martin H. Gerry follows:)
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STATEMENT OF MARTIN H. GERRY

Mr. Chairman and Members of the Select Education Subcommittee, let me

first express my appreciation for your kind invitation to present testimony
before the Subcommittee regarding the future of Federal rehabilitation
programs. Mr. Chairman, in my testimony today 1 would like to describe in
some detail the nature of the SEA compliance monitoring role, examine current
problems in the operation of SEA compliance monitoring systems, and then
address the effecrieness of current OSEP compliance monitoring activities
under Part B of the Education of the Handicapped Act ("P:L. 94-142"). Before
addressing each of these matters, it might be helpful to briefly outline my
background and experience relevant to the conclusions which I have drawn and
the specific recommendations which 1 will make. I have also attached a copy of
my personal vita.

Background and Experience

I am a lawyek by training and from 1969 to 1977 I served in a series of
positions within the Department of Health, Education and Welfare. From
1969-70, I served as Executive Assistan. to the Director of the Office for Civil
Rights and from 1970-73 -As a Special Assistant to two HEW Secretaries. In
1974, I was appointed Deputy Director of the Office for Civil Rights and in
1975 became Director of the same office and remained in that position until
January of 1977. As Director and Deputy Director of the Office for Civil Rights

I was resdonsibl, for the enforcemen. of Title VI of the Civil Rights Act of
1964 In all Federi.11y supported education and rehabilitation programs and was
closely in olved in the formulation of liCW regulations to imple nent both
Section 504 of the Rehabilitation Mt of 1973 and P.L. 94-142.

Since leaving the Federal government, I have been actively involved in a
wide rtAtige id activities directly related to ensuring equal opportuni, for

persons with disabilities. During this period I have served as the project
Director for a three year, Federally supported grant to train SEA special
education ccmpliance nonitoring staff and have provided consulting assistance
to over tot ty five 'tate education agncies on the development and
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Implementation of policies and programs (including compliance monitoring
systems) to implement the requirements of P.L. 94-142. During this period I have
also served as pro bono legal counsel to more than ten national parent and
disability rights organizations and In August of last year 1 was asked to serve as
a member of the Task Force on Monitoring established by the Office of Special

Education Programs to review and comment on the OSEP compliance monitoring

process. I was subsequently elected by the members of the Task Force during its
August 26-27, 1987 meetings to serve as its Chair for purposes of any ongoing
activities.

SEA Compliance Monitoring Under P.L. 94-142

Under P.L. 94-142, a discrete and important "partnership" role has been

established for the SEA in the administration of the overall program. The

primary responsibility of the SEA for monitoring the effective implementation of

Federal and State requirements at the local level is, in fact, a hallmark of the

P.L. 94-142 legislative scheme. Section 612(6) of the Act provides that the SEA

shall be responsible for assuring that the requirements of this part are carried

out. EDGAR contains specific provisions requiring that each SEA adopt and use

a method for monitoring "agencies, institutions and organizations responsible for

carrying out" the ElIA-B program. In order to fulfill this responsibility, each

SEA must implement a method of monitoring which includes the following three

components:

(a) The continuous collection and analysis of information sufficient
to determine compliance of all special education programs
administered in the State with applicable State and Federal
requirements.
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(b) The correction of each deficiency identified in program
operations (non-compliance with an applicable State or Federal
requirement).

(c) The enforcement of State and Federal legal obligations by
imposing appropriate sanctions when any special education program
administered in the State fails or refuses to correct a deficiency.
(34 C.F.R. 300.194; 76.101(3Xi); 76.783).

As contemplated by OSEP and by the EDGAR monitoring requirements, SEA
compliance monitoring should consist of seven interrelated activities:

(I) Planning and organizing compliance monitoring activities,
including planning overall SEA information collection and analysis,
targeting Individual LEAs for compliance monitoring activities, and
selecting compliance issues for priority investigation;

(2) identifying sources of information needed to carry out
compliance monitoring activities with respect to a particular LEA
(addressed to identified compliance issues), including information
routinely reported to the SEA, information maintained by LEAs in
records and other documents (e.g., IEPs), information obtainable
from LEA staff or from parents and information only available
from experts;

(3) Developing the instruments necessary to collect information in
a legally supportable fashion, including data collection forms,
written requests for information, formats and procedures for
extracting information from records, and structured interview
forms;

(4) Collecting information off-site and on-site, including organizing
and storing information, extracting information from records and
other documents, interviewing LEA staff and parents, and
collecting information from experts;

(5) Communicating compliance monitoring findings, including the
structure ar:.; con.cnt of letters to LEAs, requests for corrective
action, procedures for explanation or rebuttal and timeframes for
action;

6) Conducting voluntary negotiation with LEA administrators,
Including explaining the content of compliance monitoring findings,
teviewing explanations or rebuttals offered by LEA staff,
dtscuqsing corrective action approaches and reaching agreement on
the content of corrective action plans; and

Page 3
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(7) identifying, facilitating and providing technical assistance to
LEAs in the development and implementation of corrective action
strategies and plans.

These seven basic activities also describe the system which OSEP has announced

it will use to conduct its compliance monitoring of SEA activities.

Current Problems in SEA Compliance Monitoring

OSEP letters sent to SEAs during the past three years regarding

deficiencies in their compliance monitoring systems document the existence of
two central problems in the overall operation of SEA compliance monitoring
systems: (1) the absence of measurable, operational monitoring standards; and (2)

the systematic collection and analysis of information regarding the actual
provision of services to handicapped children within specific classrooms, schools
and school districts.

(1) The Absence of Measurable Operational Monitoring Standards

Reports summarizing the results of OSEP monitoring of SEA
administration of the P.L. 94-142 program have frequently identified serious
deficiencies In SEA compliance monitoring systems directly attributed to the
failure of SEA compliance monitoring systems to develop measurable operational

monitoring standards and procedures. Apart from the sixteen Federally mandated

"State Plan" policies and procedures, the complex operating reality of local
school systems has Increasingly created demands for SEA policy development

activities addressed to the numerous practical questions which are not addressed
by the Federal statute and regulations. Proper performance of SEA

administrative responsibilities, particularly those involving compliance

monitoring, complaint investigation and local application review, also requires
the use of measurable, operational standards.

Page 4
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The premise underlying this OSEP definition of SEA State Plan policies
is that if SEA special education policies are to be successful in executing the
administrative plan of the statute and useful to local school systems and to
parents, they must be stated In language that Is readily compatible with the
realities of da4-to-day program operation and they twist be responsive to the
range of practical problems of application which actually arise In local school
systems. In this context, a policy or procedure is a statement which explicates
or translates a particular statutory or regulatory requirement Into a measurable
and operational standard. In addition, these same policies and procedures must
contain standards for the behavior of local school staff which can be easily
reviewed in order to ensure effective, ongoing management. The close tie
between measurable, operational standards and effective management Is clear.
Once behavioral expectations arc established, SEA administrators and staff can
design a management Information system to determine, on an ongoing basis,
Internal or external, whether behavioral expectations established by policies or
procedures are being met.

When monitoring standards are expressed in measurable and operational
terms, not only is SEA compliance monitoring enhanced but effective local
adM.nistratIon and self-evaluation becomes possible. Where SEA monitoring
standards are nonexistent or where standards have not been expressed in
measurable, operational terms, neither school districts nor parents are given
"fair notice" of the behavior of LEA officials and parents that is expected in
order to Implement various State and Federal requirements. Absent this type of
effective communication, protracted legal disputes concerning the "rules" or
"standards" can waste hundreds of hours and thousands of dollars That would
otherwise go to improving special education services. From the LEA
perspective, it Is virtually impossible to be sure that local staff are complying
with an abstract principle expressed in conclusory terms. For example, an SEA
policy which requires that a school system may orny remove a child from the
regular education environment only "when the nature or severity of the
handicap is such that education in regular classes with the use of supplementary

Page 5
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aids and services cannot be achieved satisfactorily" without defining any of the

terms crucial to the determination (e.g., "education", "achieved satisfactorily",

"regular educational environment") or describing how an lEP Committee is to
determine whether the reason for the child's educational "failure" in the less
restrictive setting was due to the handicap rather than a variety of other
factors (e.g., curriculum, instructional methodology, poor health or attendance)

provides an LEA with no basis for self-evaluation and the SEA with no standard
against which to monitor. Thus, from both a practical and conceptual

standpoint, SEA policy making, compliance monitoring and effective day-to-day

management are interconnected.

The concept of "meast ble" policy is one in which the prescribed or
proscribed action or event is ne that can be measured, i.e., the occurrence or

non-occurrence of the actiun (vent) can be objectively determined or measured.

Thus, policies or procedures requiring changes in attitude (e.g., the value of

early intervention) are rarely measurable, whereas required changes in behavior

(e.g., use of comprehensive assessment procedures to assess the needs of infants

and toddlers) are generally susceptible to measurement. In order to be
operational, an SEA monitoring standard must meet four (4) basic criteria. First,
the policy must be comprehensive, i.e., it inu.t address each of the legal

obligations created by the underlying law or regulation. Nothing creates more

confusion for local special education administrators and parents than fragmented

policy making which creates co stant insecurity and the need to identify and

simultaneously consult several different Federal and State regulations and policy

documents in order to understand the overall legal responsibility.

Second, the monitoring standard must define or clarify any undefined
terms or concepts inherent in the underlying legal or regulatory environment.
For example, in the the language from the EllA -B Regulation governing

placement in the least restrictive environment cited above, the undefined terms

(e.g., "education", "achieved satisfactorily") must be defined and a method for
determining the relationship, if any, between education which is not achieved
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satisfactorily and the nature or severity of the child's handicap must be
presented. Third, monitoring standards must communicate behavioral standards in
a manner which allows building level administrators and parents to readily
understand what is expected within the day-to-day operation of the system and
should identify and relate to the basic educational structures and procedures
which form the framework for local decision-making.

(2) The Absence of Continuous Collection and Analysis of Information

OSEP monitoring letters have made clear that SEA special education
monitoring activities must involve a continuous and dynamic review of
information submitted by LEAs to the SEA which bear; directly on compliance
with P.L. 94-142 requirements and State standards. OSEP Reports have
frequently contained findings that SEAs do not, in fact, use such a continuous
and dynamic monitoring process.

The information which must be analyzed by an SEA to form a sufficient
basis for determinations of compliance include information provided from the
each of the following sources:

(I) The annual LEA applications for P.L. 94-142 funds;

(2) Other information routinely provided to SEA special education
units regarding special education program operaticns which can be
readily used as a basis for identifying atypical patterns of
eligibility determinations, service provision and classroom andschool placement;

(3) "Management information" routinely submitted by LEAs to SEA
units outside of special education, including information submitted
in support of requests for State financial assistance, information
regarding special education staff qualifications and training, theresults of SEA program evaluation activities, plans for
construction of "regular" and "special" facilities and information
regarding the nature and success of "regular education"intervention strategies for students with serious learning orbehavioral problems;

Page 7
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(4) Information provided by parents of handicapped children
through unresolved disputes with LEAs (e.g., due process hearings,
complaints, litigation), and testimony in public hearings and before
State advisory panels;

(5) Information derived directly from SEA special education
administration including compliance monitoring, program evaluation
and complaint investigation activities;

(6) Information "specially requested" by an SEA as part of an
off-site compliance review; and

(7) Information collected during on-site compliance reviews.

Due process hearings and Federal and State court decisions of ten create the

impetus for changes in SEA compliance monitoring activities, and many SEAs

have established formal or informal "advisory" groups composed of influential
local special education administrators and/or parent-advocates to provide

assistance in the formulation of politically acceptable ehanges in those

activities. SEA Compliance monitoring priorities and findings should, thus, be

based on the continuing analyses of "data" reported from each of these sources.

The Effectiveness of OSEP Monitoring Activities

Based on the discussions held by the OSEP Monitoring Task Force and on

my own analysis of current OSEP compliance monitoring activities, I have

concluded that, while substantial progress has been made during the last two

years in several important procedural areas (particularly in the standardization

of reporting procedures and the reduction of time delays), several important

problems continue to significantly reduce the effectiveness of OSEP overall

compliance monitoring activities. These problems include:

(1) The failure to develop sufficient measurable, operational
compliance standards to support OSEP monitoring of SEAs;

(2) Tha failure to target OSEP monitoring resources on those SEAs
and those SEA compliance issues where violations are most likely
to be occurring;

Page 8
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(3) The lack of adequate preparation before the conduct of on-site
compliance monitoring;

(4) The use of inadequate and inappropriate information collection
and analysis procedures;

(5) The failure to involve parents and other interestedorganizations in the discussion of compliance findings and their
resolution;

(6) The failure to develop an effective procedure for finalizing
reports and accepting corrective action plans.

Each of these problems is discussed separately and brieiiy below.

(1) The Failure to Develop Sufficient Monitoring Standards

Mr. Chairman, for the reasons discussed at length above with respect to
SEA monitoring of local compliance, the overall effectiveness of OSEP
monitoring of SEAs depends directly on the ability of OSEP to translate the
current statutory and regulatory requirements governing SEA administration of
the P.L. 94-142 program into measurable and operational standards. For
example, the EDGAR provision requiring that each SEA adopt and use a proper
method of monitoring hardly provides a working definition of what activ.ries
SEAs are expected to carry out and what standards they are expected to
follow. Without such a translation, it is difficult to foresee how OSEP can
enforce major improvements in SEA compliance monitoring practices.

In 1984, OSEP publicly announced its intention to develop monitoring
standards in each of the areas of SEA administration which form the subject
matter of its State compliance reviews (e.g., review of local applications,
complaint investigation). Soon after the first of these standards were circulated
in draft form, several SEAs challenged OSEP's authority to issue monitoring
standards. As a result of this challenge, my impression is, Mr. Chairman, that
OSEP abandoned much of its standard development activities. The OSEP
Monitoring Task Force expressed the view, with which 1 strongly concur, that

Page 9
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OSEP should immediately return to its standard development activity and should

respond to SEA objections by publishing its standards for review and comment.

Based on my own experience with civil rights enforcement, I believe that

weathering the various objections which may be raised is far preferable to

abandoning the "translation" activity which inevitably must form the basis for

any serious enforcement posture.

(2) The Failure to Effectively Target OSEP Monitoring Resources

At present OSEP conducts compliance reviews of SEAs on a cyclical

basis linked to State Plan submission and thus each SEA is "monitored' once

every three years. In my view the failure by OSEP to target its current

resources ..oi SEAs where compliance problems are most likely and on those

specific compliance issues where available information suggests the greatest

deficiencies exist is a serious flaw in the current OSEP system. The OSEP

Monitoring Task Force expressed the view that OSEP lacks sufficient staff to

conduct effective monitoring of SEAs on its current schedule and recommended

that OSEP follow the same general procedure for targeting its monitoring

act-rities that it requires SEAs to follow.

(3) The Lack of Adequate Preparation Before On-site Monitoring

The OSEP Monitoring Task Force recommended se%eral important changes

in the process used by OSEP to schedule and prepare for monitoring visits.

These changes include:

(1) The development and distribution of a proposed annual
monitoring schedule to allow all interested groups, including SEAs,
State Protection and Advocacy agencies and parent organizations,
to express their views regarding monitoring priorities;

(2) The provision of sufficient advance notice to SEAs to be
monitored (at least 90 days) and to LEAs being visited as part of
the monitoring visit; and

Page 10
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(3) The structuring of an improved process for advanceconsultation (i.e.,an ongoing system of information collection) withparents and interested organizations regarding monitoring prioritiesand any underlying, systemic problems;

(4) Inappropriate Information Collection and Analysis Procedures

The OSERS Monitoring Task Force identified several important problemsrelated to the current collection and analysis of compliance information by
OSEP monitoring staff, including the failure to conduct interviews with parents
and SEA staff as part of the on-site monitoring process, the absence of any
parent survey procedures, the need to develop a plan for data collection keyed
to measurable monitoring standards, and the failure to appropriately coordinate
the analysis of information during the review of State Plans with subsequent
monitoring activities. In addition, the Task Force recommended that OSEP be
more selective in determining the compliance information to be collected and
develop standards for reliably "sampling" important client information from the
local level.

(5) The Failure to Broaden the Discussion of Compliance Findings

The OSEP Monitoring Task Force expressed serious concert: regarding the
current procedures used by OSEP to communicate compliance findings to SEAs.
Under the p,esent approach "draft" reports are sent by OSEP to the SEA for
comment and "clarification" prior to the issuance of a "final" report. Pa; ents
and other concerned individuals and organizations are not currently involved in
the discussion of OSEP findings and, thus, unlike the SEA, have no opportunity
to correct errors or omissions in the monitoring report. Similarly, LEAs visited
by OSEP monitoring teams are also not currently permitted to respond to
"draft" reports.

(6) The Ineffectiveness of Procedures i9r Finalizing Repor r. and Plans

Page I I
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Members of the OSERS Monitoring Task Force expressed major concerns

regarding the protracted delay experienced by SEAs and parents in the receipt

of final OSEP monitoring letters and in the approval of corrective action plans.
Task Force members suggested that some of the current delay c^uld be
eliminated by streamlining the format of reports, separating findings regarding
"policy" deficiencies from findings regarding implementation plans and

significantly reducing the number of internal Department of Education clearance
reviews.

Mr. Chairman, let me again express my thanks to the Subcommittee for

my opportunity to present testimony on this important subject. I would be happy

to answer any questions which the Subcommittee may have.
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Mr. OWENS. Thank you.
Mr. Rostetter?

STATEMENT OF DAVID ROSTETTER

Mr. ROSTETTER. Thank you, Mr. Chairman.
I also appreciate this opportunity.
I believe that my experience perhaps qualifies me uniquely to

give some facts and opinions to the subcommittee. Prior to August
1, 1986 when I resigned from the Department of Education, I was
the Branch Chief and, at one point, the Division Director that ad-
ministered EHA-B and was responsible for the implementation of
all monitoring requirements.

As such, I designed the two most recent monitoring systems used
by OSEP. I think that insight will allow me to give a bit more
detail to some of Martin's criticisms that I heard.

I think it is fair to set forth two questions about the effectiveness
of OSEP monitoring. One is basically, do they have an effective
management system and the resources necessary to carry out the
responsibility? Number two is we should establish what a proper
method of monitoring is and compare their performance against
that standard.

In terms of management and resources, I want to say the follow-
ing. Monitoring is a difficult job. It often leads to controversy. The
issues are volatile. The disputes internally and with the States
often involve political determinations and decisions that get bucked
up the line, et cetera, et cetera.

In fact, monitoring under this Administration is a unique event.
Enforcement of any civil rights act appears to be a unique event.

What we have going on in OSERS right now and over the past
four years since 1983 is a situation which does not create the secu-
rity and the environment necessary for individuals who monitor to
carry forth their cases. Let me give you some data.

Since March of 1983, there have been six directors of the Office
of Special Education Programs, seven deputy directors, five differ-
ent division directors of the Division of Assistance to States. This is
not the kind of security that I as a branch chief needed when I
tried to enforce the Education of the Handicapped Act.

Additionally, the branch chief position was vacant for 18 months
after my departure. new branch chief was appointed very recent-
ly.

Above the branch chief level, the division director, the director of
SEP, the assistant secretary's office, there is no individual with
any experience in the administration of the Education of the
Handicapped Act at the Federal, State, or local level.

Additionally, the monitoring staff have several individuals who
are itot employed under the civil service protections. They are ad-
ministratively determined positions, AD positions we call them,
which are not subject to civil service protections.

The salaries for these individuals and, in fact, their continuation
as Federal employees is determined at the discretion of their super-
visors, therefore, the Administration. Additionally, I believe one of
the most recent hires into the program review branch was a sched-
ule C appointment.



251

It 'is not possible with these resources and this kind of manage-
ment to carry on monitoring effectively. Let's talk about numbers
cf 'staff.

In 1984, the Assistant Secretary, Ed Martin, testified that it
would take 40 to 45 people to implement a monitoring system effec-
tively in the Department. Currently, there are 14 people on the list
provided to the subcommittee who serve in monitoring. Two of
those people are actually formally assigned to other units. That
leaves 12 full-time monitors, possibly 14, plus a branch chieffar
short of 40 or 45.

We do not have the climate, and the resources in SEP are just
totally inadequate te carry out monitoring effectively. We only
have to look at the outcome of monitoring to demonstrate this. Any
assertion to the contrary is simply not true.

Let's talk about a standard for monitoring. I think it is entirely
appropriate and fair to use the standard for monitoring which
OSEP has set forth. It embodies three basic principles, and they
are principles that you would apply to ex.' -ding or correcting any
compliance behavior or eliciting compliant behavior.

One is that you collect sufficient information to make compliance
determinations on all the issues, that is, in this case, all the Feder-
al requirements and from all the parties involved. That is all the
State education agencies involve.

Number two is, on the basis of that information collected, you
correct any identified deficiency within a reasonable length of
time. A reasonable length of time defined by OSEP's own standard
is within one school year, basically because these are entitlements
to children. If the deficiency isn't corrected in a year, you are talk-
ing about a significant chunk out of, say, an eight-year-old's life.

The third standard is that you enforce, if necessary, compel the
corrections of those deficiencies.

Standard number one, collect sufficient information. The moni-
toring system designed in 1984 included 16 manuals. They covered
et ery Federal requirement that a State was responsible to imple-
ment. The current system today uses 6 of those manuals, and even
those 6 have been somewhat diluted by the absence of some of the
standards that Martin spoke to earlier, that is, interpretive stand-
ards and measurable operational standards.

So, we are not monitoring all the Federal requirements.
The two most glaring omissions, I think, is that the current

system does not take a systematic look at complaints management.
Complaints management, as required by EDGAR, requires that any
violation of Federal or State law be investigated and resolved
within 60 days. This is a critical administrative requirement within
the law. .

That is, a parent or an organization can go to the State and ask
for an investigation, and, if it is upheld, the violation is corrected.

We do not monitor that. Every State where it was monitored
when the initial comprehensive system was used was found to be in
violation.

The upshot of not monitoring complaints management is that the
States cannot ensure compliance on a continuing basis. They use
cyclical systems as well. Their reviews are every three or four or
even five years into local districts. Without a vehicle to affirmative-
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ly ensure compliance on the basis of individual cases, we cannot
ensure compliance.

The other fallout of this is that parents have now been put in the
role, in the absence of a good complaints management mechanism
to enforce the law for their individual child, as being the enforcers
of the Education of the Handicapped Act. We now have parents
and you will hear testimony to this latergoing around trying to
get. State education agencies, the U.S. Department of Education,
and local school districts to enforce the law.

That is not their job. It is the job of public agencies. Taxpayers
pay public agencies to abide by the law. Parents should be: dealing
with the educational decisionmaking process.for their children and
participating in the development of public policy for all of us.

We don't have time as parents to go around enforcing the law
End doing the job of other agencies.

The second glaring omission is the comprehensive system of per-
sonnel development. CSPD has never been monitored, and to be ig-
nored at a time when the Department is actively speaking the
rhetoric of quality learning outcomes, when CSPD requires the pro-
vision of adequately prepared staff and the use of best practice, is
absolutely illogical. It is not possible.

The becond standard we have to look at is whether or not identi-
fied deficiencies are corrected. The testimony is replete with this.
Let me give you one example.

Your question on corrective action plans in the State of Califor-
nia is absolutely on point. The 1980 report found violations specifi-
cally in the availability of related and occupational therapy mecha-
nisms based to an administrative mechanism in California called
Crippled Children's Services. In 1985, the report again found that
violation.

There are tens of thousands of handicapped students in Califor-
nia who receive PT and OT. PT and OT is not part of the IEP proc-
ess. It is prescribed, and there is some question as to whether or
not challenges to those decisions can be remedied through a due
process hearing.

This is a fundamental violation, a service delivery violation, not
some abstract procedural violation. It has not been corrected.

California was monitored in September of 1985. There is no final
report out.

The OSEP monitoring process has seven steps: pre-site prepara-
tion, on-site data collection, issuance of a draft report which
OSEP's own procedures require to be done in eight weeks, receipt
of the comments from the Statethat is twelve weeks, final report
by OSEPthat is sixteen weeks, receipt of a corrective action plait
from the Statethat is twenty weeks, approval of the corrective
action plan, and then implementation.

OSEP's procedures call for the draft report to be out in 24 weeks.
Not one draft report issued in the last three years has been issued
in less than 8 months. We are talking about step 3 in the process
not having been completed in less than 8 months.

I think that the remedy to getting the reports out on time, by the
way, is for you to have a hearing every 8 weeks, because when the
hearing occurs, there is a flurry of reports that go out. [Laughter.]

25 6
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Mr. RosTErrER. So, if you could do this, we would have it all
under control.

I gave the example of California. Virginia you will hear more
about, but Virginia. I want to clear up something. OSEP does not
have the authority to investigate individual child complaints. How-
ever, when presented with a complaint that clearly demonstrates
an alleged violation of State procedures or local procedures, OSEP
does have an obligation to investigate, because that is within their
purview.

The complaint in Virginia which initiated all of the Virginia
stuff was such a complaint. Within one year of that complaint, the
staff produced memoranda which demonstrated serious deficien-
cies, in fact, violations of the methods of administration require-
ments in the State of Virginia and in the Fairfax County public
schools. That has never been remedied.

So, the question of whether or not OSEP corrects identified defi-
ciencies is over. There are no corrected identified deficiencies
unless States, after getting a draft report, have voluntarily correct-
ed them.

The last standard is enforcement. Obviously, there is no enforce-
ment if you never got to the point of approving a corrective action
plan because you have never said yes or no.

My bell went off. I think I have made my points. Thank you.
[The prepared statement of David J. Rostetter follows:]

88-210 0 - 88 - 9 25 7
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TESTIMONY BEFORE THE COmMITTEE ON SELECT EDUCATION

Presented by David J. Rostettor

March 30, 1980

Mr. Chairman and Members of the Committee:

I am deeply appreciative and pleased to have this opportunity

to share with you my perceptions of the effectiveness of the Office

of Special Education's management of its Comprehensive Monitoring

Procass. Hy testimony is based on information and experience which

I have accumulated as an employee of the Department c.,f Education

and as a private consultant.

Since resigning from the Office of Special Education Programs

(OSEP) on August 1, 1986, I have provided assistance to the Depart-

ment of Justice, the Department of Education, the federally funded

Regional Resource Centers, state and local education agencies,

parent and professional organizations, and parents of ch...idren with

handicaps regarding t.-.(3 implementation of federal requirements and

proper methods of administering special education programs. I

worked for the Department of Education for eleven years. During

that period I designed the two most recent OSEP monitoring systems

and administered the Unit responsible for their implementation.

Therefore, I believe I understand the intent and implementation of

these systems.

I believe that my experience, and my independence from the

organizations and agencies which may have a vested interest in OSEP

monitoring, place me in a somewhat unique position to assist the

Committee in drawing conclusions about the management and effec-

tiveness of OSEP.
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Since 1983, OSLP has engaged in the most ambitious effort to

improve the quality of special education sinco tho passage of Part

8 of the Education of the Handicapped Act (EHA - B) in 1975. These

initiatives havo included:

full implementation of the LRE roquiroments to assuro that han-
dicapped students are educated with nonhandicapped students to
the maximum oxtent appropriate;

the establishment of early intervontion programs;

the devolopment of transition programs and supported work
approaches to ensure economic and social independence for the
first 'EHA - 8 goneration;

incroasing the shared responsibility of all educators in the
provision of appropriate educational services;

an aggressive monitoring posture to comprehensively review and
correct probloms in the implementation of EHA - 8; and

active support of parent organizations as partners in tho major
decisions regarding social education at the local, stato, and
foderal levol.

Those initiatives are clearly the result of the foresight of tho

Assistant Secretary of OSERS and I support them totally 4 concep-

tualized. However, tho gap botwoen the attainment of these initia-

tives and their initial identification is so great that I havo come

to bolieve that we have actually lost ground on sevoral of them.

In fact, the inability of the Department to carry out these impor-

tant initiatives is so porvasive that it will take years to recov-

er. The credibility of OSEP among those who must implement these

initiatives has boon so seriously damaged by inconsistency and

mismanagement that it is quite likely that the initiatives iden-

- 2 -
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tified above will not be fully carried out for many years. I base

this assessment on the following facts and conclusions.

ponttorino

Tho most important and legitimate role of the federal government as

sot forth by EHA - a is to ensure that the States a&linister their

programs in a manner which is consistent with federal requirements

and State standards. OSEP has three major administrative vehicles

to ensure that this occurs: tho review and approval of State Plans;

the monitoring of compliance with federal and State requirements;

and the provision of technical assistance. The subject of those

hearings is primarily monitoring which has been the subject of

Congressional hearings ever s_ace the passage .of the Act. Monitor-

iag is the most visible and controversial method to ensure com-

pliance although it is best accomplished when all throe respon-

sibilities are carried out.

To date, the primary focus of OSEP has been monitoring of State

agencies as the vehicle for ensuring compliance. virtually no stall

devote time to the provision of technical assistance on the

plementation of CHA - B. T:l.s role is farmed out" to the Regional

Resource Centers, as part of their function to meet federal and

State identified needs.

During the last ten years monitoring has ranged from intru-

sive, resource intensive visits with ton member teams, to low

- 3 -
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visibility teams of two staff visiting Only the State education

agency. The monitoring system in place at OSEP today was designed

in 1984, and was the direct result of a hearing before this Commit-

tee which focused on problems in the previous syste:n.

The previous system was specifically designed to create as

little disturbance as necessary because the administration was in

the midst of attempting to dismantli the program entirely through

deregulation and repeal of the Act. At that time, only two staff

members visited the States and the reports used a format that

included commendations, recommendations, and concerns which were

actually violations. The reports were del3.vered in an average of

fourteen weeks nd in all but a few cases resulted .n a close Out

of the findings within a year of the visit. This system tame under

Justifiable attack for being too soft and demands for a more rigor-

ous process were made. It should be noted that during this period

the Department did issue some very tough letters which caused many

significant changes and improvements in States. Also, the system

probably did as much as possible considering a General Counsel who

thought the Act to be unconstitutional and a Secretary of Education

who was quoted in airline magazines as saying he thought the lw

should be changed.

During the 1984 hearings three basic criticisms of the exist-

ing system were raised by Congress:

1. There was inadequate staff to perform the duties;

-4-
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2. The reports were not delivered in a timely fashion; and

3. The system was not comprehensive and did not include
visits to local education agencies.

In response to these criticisms the Committee was told the &glow-

ing:

1. The Division of Assistance to States had forty employees
engaged in the monitoring of State education agencies. At
the time there were only nine employees of the Program
Review Branch engaged in on site monitoring and six emplo-
yees engaged in the development )f State Profiles used for
off site monitoring and on site preparation.

2. The necessary allocation of staff to carry out an ap-
propriate monitoring system was forty to forty-five.
Shortly before the herring an internally developed plan
for a comprehensive aystem called for the same allocation
of staff.

3. An appropriate method of monitoring must focus on the
State's obligations to adopt and use proper methods to
ensure compliance and not focus at the local school level.
This is because it is not consistent with the structure of
ERA - B to enforce directly at the local level as States
are responsible for ensuring implementation at the local
level. It is also impossible to monitor sixteen thousand
local school districts from the federal level.

As a result of the hearing, OSEP embarked on the design of a Com-

prehensive Compliance Monitoring System to monitor the implementa-

tion of ERA - B. The system was tested in Maryland and Delaware

and used for the first time in South Carolina in June of 1985.

The system calls for five components including (1) follow up

and verification, (2) technical assistance, (3) annual data collec-

tion and review, (4) State Plan review, and (5) State on site

reviews. The State Plan review system has been partially imple-
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mented. The State on site system was fully developed but only

implemented in part.

Monitoring Effectiveness

In order to assess the effectiveness of the OSEP monitoring

system two factors must be examined. First, does the system have

the necessary management support and resources necessary to ba

implemented; and second, does the system meet the standards for its

on operation and the standard_ established for a proper method of

monitoring?

Management and Resources

Monitoring is a volatile and sensitive responsibility. It is

extremely difficult to have an appropriate system without the

emergence of politically sensitive confrontations. in fact, even

during the low profile monitoring years of 1981 - 19e3, there were

several very difficult disputes between states and OSEP. it is not

unusual for such disputes to result in internal struggles and

disagreemen s which threaten the security of the staff as they set

forth the case against a particular State. Therefore, monitoring

must be conducted in an organization where the leadership and

management will clearly support the staff and the findings to the

fullest extent possible. if this is not the case, morale suffers

and, more importantly, the staff may begin to not make a case for

noncompliance assuming that they may lose anyway. This is a per-

sistent problem which must be managed effectively or the credibil-

- f -
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ity of the entire system suffers. Unfortunately, such a climate

does not exist in OSEP. There has been no stability in the manage-

ment of the monitoring system since 1983.

Since that time there have been six different Directors of

OSEP, seven different Deputy Directors, and five Directors of the

Division of Assistance to States (DAS). This is even more striking

when it is pointed out that the DAS position was vacant for fifteen

months and The Branch Chief position for the Program Review Branch

(PRB), which administers monitoring, was vacant for eighteen

months. Such a rate of turnover can not possibly lead to a stable

enough environment to conduct monitoring.

Additionally, PRE is not staffed with career civil servants

with any job security. Their salaries and jobs are determined on

an annual basis and they can be dismissed at any time. The Team

leaders, in particular, fall into this category and have no more

security than political appointees. This is hardly a position

where even the most courageous of us would enjoy, with the leader-

ship changing more than once every six months. On several

occasions, monitoring staff have placed their concerns in writing

to the Director of OSEP and the Assistant Secretary about internal

management problems or the arbitrary removal of findings from

monitoring reports. They have been reprimanded for writing such

comments. Effective monitoring simply can not be carried out in

such a chaotic environment.

-7 -
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In addition, the staffing of the organization has been removed

of any relevant experience. None of the professionals supervising

monitoring and making policy decisions above the level of Branch

chief have any expertise in the administration of ESA - B at the

State or local levels.

These organizational def-ciencies are further compounded by

the fact that there are simply not enough staff tu do the job. Anv

assertion to the contrary is simolv not true. The 1984 hearings

revealed that the experts and the Assistant Secretary felt that

forty to forty - five professionals were necessary to have a viable

monitoring process. Currently OSEP claims to have fourteen

professionals assigned to the Program Review Branch. Thii includes

two professionals who are actually formally assigned to other

Units. The design of the Comprehensive Monitoring System was based

on an adequate assignment of staff which were promised but never

hired. The r,RB staff also review State Plans and manage

complaints. In 1980, forty five professionals handled these

responsibilities. The interna_ plan developed in August of 1984

contained an analysis of each discrete task in the monitoring and

St .e Plan Review processes and established a minimum person.iel

level of forty five. The. fact that only fourteen professionals

would be assigned to monitor a 1.1 billion dollar program which

provides the procedural protections and State authority to serve

4.2 million children with handicaps is disgraceful.

- 8 -
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Although this situation is completely predictable under an

administration which tried to dismantle the program four years ago,

and halted the Civil Rights progress of this country, it is

astonishing and frustrating to see it continue unchallenged for

seven years. EHA - B is a successful Proaram which has brouaht

about major social :policy ane program changes for all of us with

minimal federal investment. It deserves better.

Monitoring Standards

Before assessing the actual performance of the OSEP monitoring

system, a standard for what con_titutes a proper method of

monitoring must be established. It seems totally fair and rational

to utilize the standard OSEP haS established to which it holds

States accountable. The standard established by OSEP is a generic

monitoring standard and is applicable to any set of circumstances

involving compliant behavior. It is rooted in case law and

represents precisely the same process used to ensure any change in

behavior at the classroom or national level. The standard has

three basic elements:

A. Information sufficient to make compliance determinations
must be collected and analyzed continuously from all
agencies on all program requirements:

B. Each id.n..ified deficiency (resultina 'rom A. above) must
be corrected within a reasonable period of time (but not
to exceed one school year); and

- 9 -
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C. Enforr ment procedures, such as withholding of funds or
cour- ders. must be exercised to compel the correction
of deficiencies when necessary. (taken from the OSEP
Monitoring Manu.,1),

OSEP performance on each of these standards is assessed below.

A. Information sufficient to make compliance determinations must
be collected and analyzed continuously from all aaencies on all
program requirements:

The initial Comprehensive Monitoring system was to include a review

of all procedural requirements at the State level with a local

review of selected requirements to test the effectiveness of State

administrative procedures. Sixteen Manuals were developed for this

purpose covering all federally imposed legal obligations. Only

six of the Manuals are used and they have been edited to eliminate

some of the standards initially d -eloped.

Perhaps the two most glaring omissions from the process are the

review of State Complaint Procedures and requirements for a

Comprehensive System of Personnel Development (CSPD). During this

hearing you will hear testimony regarding the repeated failure of

complaint procedures at the State level. In fact, during the

initial monitoring using the entire system, every State was found

to have deficient complaint investigation procedures. A State

cannot ensure compliance without an adequate complaint procedure.

Routine compliance monitoring can not identify and correct

deficiencies unless parents ana organizations can prompt inves-

- 10 -
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tigations. A cyclical process which calls for reviews on a three

or four year schedule wiil not be effective on a continuing basis.

Also, when violations of law are alleged and not appropriately

investigated, the parent becomes responsible for ensuring

compliance tnrough the due process procedures or political

activism.

This movement of parents into the role of "enforcer" is the

direct result of the failure of tne Vepartment to ensure that

States have a vehicle for the investigation and resolution of

complaints. In feet, the increased emphasis on parent "partner-

ships' is a distortion of the appropriate role of parents in the

formulation of pal, and the educa.ional decision making process

for their children. Millions of dollars are expended to train

parents to play the role of ensuring compliance when they could pe

devoting their energies to the improvement of public education.

Being in compliance, and ensuring compliance, are the obligations

of agencies supported by the taxpayers of this nation. Instead, in

the name of 'parent partnerships", we place parents in the role of

fulfilling that responsibility. It is a facade which directly

results from the failure to enforce existing public policy. The

removal of this component of the monitoring system is a serious

flaw in the OSEP process. (NOTE. while the complaint record is

reviewed on some of the visits, the entire complaint management

procedure as required by EDGAR is not reviewed)
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The second serious omission is the monitoring of the CSPD

requirements. Recent rhetoric from OSEP leadership expresses an

in,erest in learning outcomes. How is it possible to address this

issue when the part of the law which requires the preparation of

adequately trained personnel and the implementation of best

practices is ignored? OSEP can not logically hope to establish an

initiative on quality of learning outcomes without at least

ensuring that the minimal CSPD requirements are in_place.

It is therefore clear that OSEP itself has implemented a

Compliance Monitoring System which does not address ten of the

sixteen major areas of the Act 3SEP does not collect information

suft.cient to -eke compliance determinations for all requirements'.

Neither does OSEP collect Information about all relevant public

agencies. Many programs are directly admi."..stered by the States.

Unlike LEAs, these programs are parts of the State structure

itself. When States monitor these programs, they are actually

monitoring themselves. These State operated programs must be

reviewed by OSEP because OSEP is the only "external" monitoring

agency which can ensure compliance. Despite this fact, OSEP

routinely excludes such programs from its monitoring. For example,

since 1984, no State schools for students who are deaf or blind

have been visited by an OSEP monitoring team as part of a normally

scheduled monitoring review. The teams have been directed to not

propose these agencies for monitoring. These schools represent the

- 12 -
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most segregated educational programs offered for the purposes of

education. In the face of A maior IRE initiative, OSEP has chosen

to not protect the rights c -tudents who are deaf and blind to

education with non handicap Itudents to the maximum extent

appropriate. Similarly, in so.te cases OSEP has chosen not to

monitor State institutions despite complaints filed against such

institutions by advocates, and in one case, by the Department of

Justice. Despite recommendations by staff, and clear evidence of

non compliance, OSEP teams were p.?cluded from monitoring an

institution in Oregon and training centers for the mentally

retarded in Georgia. OSEP does noc monitor federal requirements in

all agencies as recuirad in their own Standard for a prover method

of monitoring. Also, despite co itments to a three year

monitorina cycle OSEP has now moved into a schedule which will

allow visits only once every five to six years. This is the least

frequent visitation schedule in the history c- the program.

An explanation of the second OSEP standard for a proper method of

monitoring follows.

8. Each identified deficiency (resulting from A. above) must be
corrected withir a reasonable period of time (but not to exceed
one school veer'.

Meoc of the ettention in monitoring is focused on the on site

review as if it were the most important component of the monitoring

process. In fact, tt is the least significant and easiest part of

the process. The real test of a monitoring process is whether

- 13-
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identified deficiencies are corrected. This does not occur unti:

after the entire monitoring process has been implemented. OSEP's

standard for correcting deficiencies within a reasonable length of

time approaches the absurd when applied to its process. The recent

report to Congress calls the issuance of draft reports in less than

a year a "significant improvement". To understand the

insignificance of this improvement the entire monitoring process

must be described. The following steps describe the OSEP process:

(taken from OSEP procedures for conducting monitoring, 1985)

1. Review collected information prior to or. site data
collection (begins 16 weeks before visit);

2. Conduct on site data collection;

3. Issue Draft Report (8 weeks after visit);

4. Receive State response (12 weeks after visit);

5. Issue Final Report (16 weeks after visit);

6. Receive State cor...c.."1": .7.-tion plan (20 weeks after
visit); and

7. Approve plan (24 weeks after visit)

OSEP has not issued one Draft Report within the timelines es-

tablished for the entire process. In fact, even the first State

monitored under the new system in June, 1985 (South Carolina) has

not passed through step 6. above. California has not yet received

its final report (step 5. above) and it was monitored in September,

1985. Given recent events it appears that the on1 event which

prompts any acceleration in this procesa is a Congressional

- 14 -
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hearing. Perhaps the Committee could i,Thedule hearings every eight

weeks to ensure the implementation of the system. The tragedy in

all of this is that this extraordinarily poor performance directly

effects the provision of the entitlement guaranteed under EHA - B

and State laws. When the federal povernme_nt identifies

deficiencies in the implementation of laws protecting handicapped

children, and fails to correct them, hundreds of thousands of

children are not assured the free appropriate_public education

guaranteed by Congress.

A review of some specific States and the application Of the

federal system for ensuring compliance further illustrates this

point. In November, 1980, OSEP issued a 56 page monitoring report

to the State of California. It was clearly the most rigorous

effort at enforcement attempted up to that point. Unfortunately, a

presidential election resulted in an administration which ordered

OSEP to negotiate the findings and "close out the issues

immediately. Not surprisingly, these sas deficiencies again were

found during the September, 1985 on site review of California.

Prior to the visit, the Deputy Assistant Secretary advised me to

"avoid making findings" as a result of the California review. This

"advice" was never heeded. As of this date the findings in the

November, 1_9140 letter remain unaddressed Since that time over

half a billion dollars in federal funds has been awarded to

California in the presence of clear evidence of non compliance.

- 15-
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In July 1985, a r .plaint was filed against the State of Georgia

alleging that over 300 children were not receiving a free

appropriate public uducation. Included in the complaint was a

letter to all school districts from the Georgia Chief State School

Officer explaining that many profoundly retarded school ago

students could not benefit from education and were therefore not

entitled to an Individualized Education Program. After contacting

the State Director of Special Education it was confirmed that the

State was willing to stay with that position. In fact, the State

sent a list of the actual students and cloarly identified those who

did not have IEPs. A meeting was held with representatives of the

Georgia Department o Eduastion and Attorney General's Office and

the position was again repeated. Four months after the complaint

was filed, a letter was sent to tne State explaining that ERA - B

precluded such a position. Meanwhila, none of the students had

received IEPs. As of today the only documentation received by OSEP

regarding this matter are letters of assurance that the matter has

been cleared up from the same State Director who set forth the

initial position. Five months after the complaint, a routine

monitoring visit was conducted but the team was precluded from

collecting any information on the issues in the complaint. Only

one OSEP staff member has gone on site to investigate the issue and

as of the last review in July 1986, over one hundred students still

did nor have IEPs. No on site review has been conducted to verify

88-210 0 - 88 - 10
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the State's assurance of compliance and it is my understanding tha.

62 children are still without IEPS. If the matter is cleared up

OSEP has no basis in documentation to ensure that it is.

In the State of Virginia a truly extraurdinary scenario of

OSEP neglect has unfolded. In January of 1985, a complaint was

received which alleged violations of EHA - B by the State of

Virginia and the Fairfax County Public Schools. Normal procedures

called for the complaint to be referred to OCR and to the State

for investigation. The State was contacted. The State then

informed OSEP that it had the complaint but would not investigate

it because OCR would. Regional Office OCR did conduct an

investigation and, issued a Letter of Finding. After my review of

the LOF and considerable internal negotiating, OCR rescinded the

LOF. In the meantime, it was clear that the complaint allege,

serous procedural violations of EHA - B. If the allegationo were

valid, the monitor.ng and review of LEA applications procedures at

the State level were clearly inadequate.

After a year of internal chaos and refusals by the Assistant

Secretary to investiy, e the issue OSEP requested the documents

necessary to conduct a review of the situation. After the review

of the documents PRES provided an analysis of the materials which

cited numerous procedural violations in Fairfax County regarding

placement in the least restrictive environment and IEP development.

- 17 -
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The aaallsis also revealed non compliant monitoring procedures,

complaint investigation procedures, and LEA application review

procedures at the State level.

By September of 1986 (18 months after the original complaint),

additional complaints had been received. OSEP had still taken no

forma? action to resolve the complaints. The staff prepared

internal documents which called for tLe immediate on site

investigation of the issues. However, by this time Fairfax County

had prepared its third attempt at drafting compliant procedures.

When staff persisted in providing the rationale for a compreh ve

review of the issues, the members of the team normally assigned to

Virginia were dismissed and the professionals who had developed the

investigative plan were removed from the assignment. Finally, an

on site review was conducted by one PRB staff member, two staff

from tne USERS front office, and the Deputy Director of OSEP.

Three of these people had no experience in monitoring LEAs. The on

site visit consisted only of a review of documents and discussions

with FCPS staff. Only sixteen student records were reviewed and

those records were selected by FCPS. No visits to classrooms or

interviews with teachers were held. Additionally, none of the

complainants ware interviewed as part of the investigation. After

the review OSEP concluded that while there were serious concerns in

the past, FCPS had now fixed them. The basic question remains

concerning the 14,000 students who were evaluated and placed under

-18 -
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the previously illegal procedures. How could OSEr possibly

determine anything on the basis of a self selected sat,ple of

sixteen files in a schoolsystem that serves more students than does

the State of Nebraska? No findings have ever been made against the

State despite attempts to do so by OSEP staff.

Last week, an external evaluation of the State of Virginia's

administration of special education programs was released. The

study was commissioned after tireless efforts of parents forced the

Board of Education to seek an independent analysis. The report

found exactly what, the initial analysis conducted by OSEP found two

years ago: , e State's monitoring, complaint, and LEA application

irocedurep result in non compliance at the local level and the

State has failed to enforce the law. OSEP has done nothing to

address the issues of the initial complaints and it has now been

confirmed that the State does not ensure the implementation.of EHA

- B and State laws. All of the information necessary to t.orrect

these problems was available to OSEP two years ago and none of the

deficiencies identified have ever been corrected.

In 1981 the State of Ohio was monitored by a joint .lam from

OCR and OSEP. The result was an implementation plan which helped

to reduce the number oz handicapped students in separate facilities

from 12,000 to 6,000 students In 1986 an OSEP team again visited

Ohio. Despite the earlier findings, and a review of the school

system which relies solely on separate placements for such

- 19 -
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children, OSEP found no violations of the LRE requirements. The

data collected clearly established that such violations exist but

OSEP failed to make the findings in its three page final report.

The absence of findings in Ohio demonstrates a lack of ability ,-

the part of OSEP o consistently apply its standards.

These examples clearly establish that OSEP does not meet its own

standards for correcting deficiencies and, in several cases has

neglected its responsibility to take a,m, reasonable efforts to

ensure compliance.

An analysis of the third and final standard follows.

C. Enforcement procedures such as withholding of funds or Court
Orders must be exercised tc compel the correction of defici-
engfes when necessary.

The issue of whether OSEP has ever enforced a requirement is not

relevant. It has never gotten to that point in the process.

However, it does raise an extremely important concern. OSEP has

not yet decided what the acceptable outcomes of their monitoring

system are. Several States have asked for such determinations

through the submission of draft procedures and corrective action

plans. OSEP has yet to respond to any such requests for

assist& . It is not possibl, Z. enforce tt2 law if the desired

remedy is not clear. OSEP has unable to decide. It is

immobilized by its own lack of experience and inability to make

appropriate and necessary decisions.

-20-
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Technic.1 Pralstance

It is not possible to provide technical assistance to States

until OSEP determines what it intends monitothg to accomplish.

This is the dilemma of the RRCs as they attempt to assist States in

complying with federal requirements. How is it possible to provide

guider. a, support when the professionals who will disapprove or

approve the results can not set forth the criteria for their

determinations? An additional problem for the RRCs is the

cumber,ome and unnecessarily burdensome paperwork involved in

administering the program. RRCs are required to report monthly by

task, hour, cost, person, and objective. A recent OIGauditor was

so perplexed by the reporting requirements taa -le notified the

Contract Officer. No revisions were made in the new RI: to

accommodate these concerns. This type of over anagement removes

the responsiveness and flexibility necessary to maintain an

effective P. A. system. It also drains resources from the delivery

of assistance.

Conclusions

The following conclusions and recommendations are a result of

the analysis provided above.

1. Any violations of law regarding the adr.nistration of Part
B of the Education of he Handicapped Act which existed in
1983 .n State educatir agencies still exist today unless
they have been corrected through other means.

2. Any entitlements guaranteed under federal law to children
with handicaps which were not provided in 1983, and

- 21-
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require compliant administration by State education
agencies to be provided, are not provided today unless the
violations were corrected by means other than OSEP
monitoring.

3. Hundreds of millions of dollars of federal funds have been
granted to States who have not demonstrated compliance
with fe'sral requirements due to the mismanagement of the
OSEP monitoring system.

4. The causes of these problems must be addressed by all
those involved in the provision of special education, and
in particular, the Secretary of Education who is
Wtimately responsible for the performance of the
Cepartment. The law binds the Department to administer
the law and we should not allow these problems to be
viewed as a 'Special Education' problem created by special
educators.

5. The current staff and exgertise at OSEP is not capable of
solving the problems identified above.

6. This situation has gone on too long and Congress and State
legislatures must take greater interest in their
responsibilities by insisting on accountability and
allocating sufficient resources to administer these
programs.

7. Efforts must start immediately to rebuild the relationship
between the Department, State education agencies, and
local education agencies essential to the successful
im,-ementation of federal and State requirements.

8. The outcome of t..e system is only a consistent and non
productiveharassment of the States given that no changes
in the implementation of the law has resulted due to the
implementation of tne monitoring system.

These comments have been provided in the hope that the federal

role can once again become a productive and essential part of the

provision of educational services to students with handicaps. If I

can assist in any way in your efforts to accomplish this, I will

certainty do so. Again, thank you for this opportunity.

-22-
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Mr. OWENS. My first question goes back to the question I asked
Mrs. Will, and that is, do we have a system that the States take
seriously, and is it credible?

And does it matter that the approach to many programs has
been a block grant approach where they give a grant to the States
and as long as they certify and check to see that nobody is stealing
money and basically the money is being spent in the categories it
was allotted for, they leave it up to the States. Have we got an
operational philosop'w here? No matter what we say, is that what
is happening, that it is being left to the States basically to run the
program?

From what you say, it sounds as if that is about what has hap-
pened. The staff is not there, the standards are not there, and,
most of all, the will is not there.

Mr. ROSTETTER. Well, the will is there.
Mr. OWENS. The pun was not intended.
Mr. RosTJcrrER. Is this a question for me?
Mr. OWENS. The question is for you or anybody else, but since

you have the floor.
Mr. ROSTETTER. I actually did not intend it as a pun. I think that

the Assistant Secretary is definitely committed to a serious moni-
toring role. I think that the outcome of this system were you to ex-
tract the performance from the commitment clearly demonstrate
that there is not one.

In fact, the continuous operation of such a system where no iden-
tified deficiencies are corrected and no enforcement results totally
damages the credibility of the Federal role. That is what I am so
deeply concerned about.

I do think that there is a pervasive attitude above Mrs. WillI
don't have first hand contact with those peoplethat the States
should be doing their job and get off their backs, et cetera.

I don't believe that is the case. I don't believe that the data in
the reports demonstrate that is the case. I do believe that the per-
formance of the system is so inad3quate that it is easy to conclude
that is the case.

In terms of outcome, that is clearly the case. We haven't com-
pelled anyone to correct anything at this point. We haven't even
decided whether or not a corrective action plan is acceptable.

Mr. OWENS. Mr. Gerry wants to comment, but let me just throw
a curve.

Ms. Walsh, does it matterwe have launched a new program
now and the States are doing very well overall, you would say
does it matter whether we monitor them or not?

Ms. WALSH. I think it goes without saying, Mr. Chairman, that
the States feel very strongly that monitoring is an important part
of the process. They have always said that.

Particularly in the preschool process, I don't believe we have
over the past 10 years, preschool has rat been heavily part of the
monitoring process, but States are making great progress in tais
area now, and I believe it will be part of that process.

Mr. OWENS. Now, you cited some problems in terms of mainte-
nance of effort, monies being taken away from certain areas.

Ms. WALSH. We heard some initial concerns from States which
report that in their beginning negotiations vith the other agen-
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ties this is particularly true in the new Part H programa,en-
cies are already withdrawing funds and attempting to redirect
them into other priority areas. I think that is definitely a problem
with the 3 to 21 program also where States are struggling with fi-
nancing arrangements with other agencies.

Mr. OWENS. You also said there are unnecessary burdens on the
lead agencies aitd also you can't get them to share data. It seems to
me there is some data you can share without running into confi-
dentiality problems.

Ms. WAISH. That is true, and some States have been more suc-
cessful than others at those interagency agreements. I think what
would be helpful would be if the Federal agencies would set 0,
statements, through thy, council for instance, about what is apprt.
priate and how it is appropriate to share information so that you
can ensure confidentiality.

Mr. OWENS. Mr. Gerry, does lack of monitoring have a serious
impact on programs?

Mr. GERRY. Yes, and I thinkin response to the question that
you asked, I wouldn't be as worried as I am if I thought the situa-
tion re illy was being left to the btates. I am afraid that in most
cases, it is being left to the local school districts.

Iii other words, I think what is going on is not the States are
taking over for the Federal Government and, in effect, running a
system but not running it well. I don't think that is true. I think,
as a practical matter, the politics of education in this country is
such that the Federal Government needs to present a strong moni-
toring presence, in part, to help the States assume their proper
role.

I think there is a tendency and there has been a history of the
States themselves having difficulty really carrying out effective
monit 1g, not because of lack of will but because of a tradition,
in son. States et least, that local school systems are w' -ire deci-
sions are made.

I have felt from the beginningand I think it has been a prob-
lem the Administration has had in general on civil right3a fail-
ure to understand what I think is a fairly important partnership
relationship between Federal and State government where the Fed-
eral Government acts to some extent to kind of beef up the author-
ity of the States when that is challenged, as it often is in this area.

That is one thing I would say, and I think that if actually we had
a situation where the State role were enhanced and improved, that
is really what the Federal monitoring process should be primarily
about. Then the system would work.

However, I think right now, the weakness that OSEP has in its
lack of enforcement weakens the States as much as it weakens the
Federal role. It weakens both of them together, and that leads us
to the local school systems kind of going c sf on their own. I think
that is much more of a problem, and I think there are serious prob-
lems with compliance at the local level.

Mr. OWENS. So, you would begir by recommending what kind of
action by Congress?

Mr. Rostetter, you said there is not enough staff, the staff is in
the wrong categories, they don't have the statt.:e and authority
and security.
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Mr. RosTurrER. I think that were ve to initiate more staff into
OSEP, they would be subjected to the same kind of inconsistencies
and management ineptness that 14 are subject to now, so youwould have 75 people creating chaos in the States.

I think that we have to step back a bit. I think we have to talk
seriously about what monitoring is intended to result in. It is notintended to rPsiilt in harassnimt. It is intended result in theStates', exere,sing their authority and their responsibilities.

I think thkt if we continue on the current track, the outcry fromthe States will be so loud that the next monitoring system will beback to where we were in 1981, and that is two F ads going out andsaying hello.
What we really have to do is to encourage the Assistant Secre-tary or do whatever you can do Lo move back from the system andtake a serious look ac it and get it repaired quickly and in good

shape so that it targets issues, it picks issues and does a job whichit can finish, and get that system in place before January 21, 1989
when, shortly thereafter, we will have a series of hearings like this
and we will go through another year and a half of design, and we
will end up with about 10 years of non-monitoring at the States.

I think we need to do it very quickly.
Mr. OWENS. One serious comment. I didn't mean to make light ofwhat I was saying about the block grant mentality. The blockgrant attitude is the legacywell, it is this Administration's way ofoperating. I don't want it to be a legacy that Washington is stuck

with forever, and I fear there is a danger of the block grant men-tality taking hold to the point where they will say, well, other pro-grams are out there, they don't have monitoring and close supervi-sion, why not let this one follow the same pattern.
I think that regardless of what may be the situation with respectto this particular Assistant Secretary and her management style,the people above her are not displeased with laissez faire, the lais-

sez faire approach, because the laissez faire approach has been thepattern throughout this Administration for all these programs.So, we need from you some justifications in order to help fight
the laissez faire approach and the legacy that we may be confront-ed with, Democrats or Republicans, in terms of why not just leaveit to the States.

Mr. RosTErrEa. I think the prevailing attitude now rtny be kindof benign neglect and let's just let it go along, there is a lot of trou-ble down there, and let it bubble.
In 1981 and 1983and a lot of us remember this very v,11wewent through a process of attempted deregulation and actualrepeal of this Act. Running a branch and monitoring was indeed

interesting at that time, because most of the States wore engagingin precisely the same rhetoric.
In a very real way, we are recoveri.g from that, and I think thatto one of the proLems we have with this monitoring system. This

monitoring system is almost an enigma in the prevailing attitude
that you are describing about give them a block grant and let.themdo the job.

1 don't think there is objection to revising this monitoring systemand making it more productive and still ar. 3uming a rigorous pos-ture with States if we become a little bit more clever and a little
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bit smart about it. Right now, we are kind of on a monitoring
treadmill.

I think we can do that, but what I am suggesting is that we do it
very, very quickly.

Mr. GERRY. Mv. Chairman?
Mr. OwENs. Mr. Gerry.
Mr. GERRY. First, if I court, Mr. Chairman, I want to associate

myself with some of your comments, but on others, I am not sure
how to do that.

First, I want to say for the re,:ord that I think there are many
States that are doing a gc,od job of monitoring, and I would have to
say, in general, that is despite lack of support rather than because
of it. In fact, I think to some extent some of the States that have
done a good-job 1, )ve been ac'ually undermined by the weakness of
the Federal ovei_ it of their activities, and that has tended to un-
dermine them.

There are other States that are nuc doing a good job, and I think
that is also true.

However, I want to say that historically, from a civil rights per-
spective, there has been a mistrust of State education agencies. I
was at OCR from 1969 to 1977 when it probably was legitimately at
its height over southern school desegregation and a series of other
issues which the States, in gene-,al, played a very little positive or
constructive role.

That is not ti in special education. The fact is that State edu-
cation agencies and their offices, I think, are staffed by a different
group of people, and they have different priorities, and, in general,
they are much more legitimately interested themselves in improv-
ing monitoring and, I think, have a stake in some of the changes
that you are talking about.

Congress, I think, is responsible for one problem in this system
that is important, and that is the myth of general supervision.
When Congress passed 94-142, it concluded in the legislation that
the State education agencies are in general supervision of cal edu-
cation programs for handicapped children in the State. That was
alluded to earlier.

It just doesn't happen to be true in virtually any State. So, as a
practical matter, that sets up the political process that we are talk-
ing about where, somehow, if the State education agency is really
going to carry out its role, it has to acquire some of that superviso-
ry authority.

The point I was tryh'g to make is one way for a State education
agency to get some of that authority is for it to be literally delegat-
ed and devolved from the Federal Government. That is what
should be happening, and I don't think thaC is happening.

I would say as fca. as what Congress can do, I think there are two
or three things. First, I think that OSERS aid, in this case, OSEP,
does need more staff. While I agree with David that if you just
added staff and did nothing else, all the problems wouldn't go
away, still there has to be more staff.

And given the realities of the Federal budget process, it seems to
me Congress should be dealing with that now, because the work
that needs to be done to get ready for the staffthere is always the
lag time between the budget and the actual occurrence of person-
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nelis great enough that I don't think we ought to worry aboutthat.
Secondly, I think that the subcommittee, particularly, should

pressure the Department for standards, for the issuance of moni-
toring standards, and support the idea of an open process for pub-
licly discussing them and resolving them. However, I think that isimportant.

Once they are on the books, whether everybody likes them ornot, as long as there has been a fair process, then I think it is
much easier for the subcommittee or for anybody else to keep the
Department much more accountable, whomever is in charge of it,
with respect to what it is doing in terms of making findings.

I think the third thing would beand I think it is very impor-
tantis that Congress, I think, should appropriate some funds anddirect that they be used to help the States acquire much better
data collection and analysis procedures.

One of the biggest problems right now is that no matter how well
you ran the Federal OSEP system, when you arrived in most State

,ation agencies, you would not find in place a management in-
fc,..mation system that would give yo:. very much data about what
is going on in local school districts. In other words, if you don't
have the information, if it isn't collected, then you either get into
these two-day quick visits to local school systems which is about all
you can do, because you can't even sample a State because there
are too many people and too many children.

So that in terms of building a good monitoring system, a key in-
gredient is developing a management information at the State
level so it is collected routinely from local districts so that the Fed-eral Government can oversee it and the States can use it.

One way to go about that in addition to just putting pressure onwould be to appropriate some funds to support it. I think those
would be sought and would be used, particularly by States that
want to do it but don't have the resources.

Mr OWENS. Mr. Trohanis?
Mr. TROHANIS. Thank you, Mr. Chairman.
Another whole related set of concerns that I want to share and

for the subcommittee to keep in mind, we have been talking a lotabout the State education agency and its responsibilities. For the
Part H program, we find well over 60 percent of those programs
are in lead agencies that are not education agencies.

So, I think there is a iml.v challenge that certainly -OSERS is
facing and I think for the subcommittee to help them think about
new relationships with new agencies that are taking the leadership
in spearheading services for very young children and their families.

These are often agencies that OSERS may not have had relation-
ships with so that the kinds of monitoring systems that are being
discussed as they pertain to State educational agenciesare they
going to be comparable for, let's say, lead agencies that may be in
health, mental health, developmental disabilities, or interagency
councils.

Likewise, that then brings up the whole need of standards and
the time tables that you all have set forth in the legislation. We
are talking about having policies in place for services for infantsand toddlers within a matter of another year.
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What is going to be the relationship to standards and the time
table for the monitoring process? So, a number of States are begin-
ning to query and raise questions about that as well as this time
table that is tied to the resources that the Federal Government and
the Con;sress will make available to enable us to have full appro-
priate services by 1991 and 1992.

Mr. OWENS. Thank you very :nuch. We will take into consider-
ation your recommendations. If you have any further recommenda-
tions in the next 10 days and wish to submit them in writing, we
would be pleased to receive them.

Thank you for appearing.
Our next panel consists of two parent advocates, Ms. Elizabeth

Bodner, parent advocate; and Ms. Marjorie DeBlaav, Parents for
Compliance.

If you have been with us for a while, I think you have heard
quite a bit that you might want to comment on. We have your tes-
timony, and you will have to confine your comment to about '7
minutes, but we will have the opportunity to elabon&te on any
other items that you want to discuss during the idaestion and
answer period.

Your prepared statements will be inserted in the hearing record
immediately following your oral presentations.

Ms. Bodner?

STATEMENT OF ELIZABETH BODNER, PARENT ADVOCATE

Ms. BODNER. As you said, you do have my prepared statement, so
I have tried to summarize as best I can.

I appreciate that you are listening and that you are inquiring.
This is unusual to go to a hearing where someone actually asks
questions and they are concerned. So, I appreciate that very much.

Of ;ourse, first, I want to thank you for the opportunity to testify
on behalf of the children in special education in the State of Vir-
ginia. Many anguishing years have been spent by parents like
myself in their attempt to bring about compliance with 94-142.

As a result of the inconsistency of information on where to go for
assistance, parents like myself have become professional parents on
educational rights for our children in order to ensure that they are
served. As a result, those that do become informed find their time
in demand as unofficial advocates assisting other parents in our
districts.

In my role of professional parent, I review many files and have
observed a common thread that is systemic in its very nature
which indicates immediate corrective action should be taken to
assure the continuance of 94-142. The following evidence has been
observed.

Children, particularly those diagnosed as learning disabled who
had initiating IQ's in average to above average ranges, when first
tested for eligibility, experience up to 30 point drop in their overall
IQ scores within 3 to 4 years of placement. After several years of
placement, many of the children began to display adjustment and
psychological problems which then become the primary condition
rather than the initiating disability.
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Inappropriate testing methods have been used to determine the
needs of the children, or deficits that are indicated in the testing
are ignored when placement occurs. It is standard practice during
tri-annual reviews that comprehensive testing is not used.

Comparative scores are not used to measure the effects of the
program. Instead, subjective determinations are made by this com-
mittee.

IEP meetings with parent participation are the exception rather
than the rule. IEP's are sent to the parents through the mail or
home with the student for their signature. There is consistent evi-
dence of this by the multi-dated IEP's with inadequate signatures
on them in the files of the children. IEP's are not written to the
need of the child before the pre-existing programs.

I have participated as a witness in several cases in the juvenile
domestic relation courts on behalf of children in the process of re-
moval from their homes with alleged charges of abuse related to
inappropriate behaviors. A study of their reports indicate these
children are reacting from effects of improper evaluations, place-
ments, and inappropriate programs.

Many of these children have related disorders that exhibit un-
usual behaviors but are not identified by the LEA's as part of the
handicapping condition. Therefore, they become potential victims
of the court system.

An informal study of the detention centers in our area indicates
over 75 percent of the population held in those centers are recipi-
ents of special education services or are unidentified and in need of
services.

There is a 90 percent drop-out rate of our children in special edu-
cation. Virginia DOE recognizes eight associated characteristics of
drop-outs in their pamphlet, "Pass to Dropping Out: A Model for
Identification." Five of the eight characteristics refer to our chil-
dren directly, in particular, special education placement.

That has become a very expensive commodity when the average
due process can run between $10,000 and $15,000. Access to private
legal service is next to nil, and where it is available, it is beyond
the financial reach of most of our parents. Free legal counsel
through Rights for the Disabled is limited.

Though DRD has served many children in the state, we have
found those children who have complex cases are passed over. Past
history has proven DRD is highly selective in the cases that they
represent or are excessively delayed or rejected because they are
not sure wins or they are politically hot.

Advocates provided by DRD whose job should be to assure our
children do not have to go to due process are inadequately trained
in educational law. As a result of this, the parent has to be well
informed even if an advocate attends a meeting with her to assure
that legalities are /la overlooked.

Apparently, though the initial goal of 94-142 was to identify
handicapped children and provide them with free appropriate
public education, this apparently does not mean that they are to
become part of the mainstream. If a child is successful in obtaining
an IEP that closely resembles his needs, the child then faces sever-
al major problems.
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Virginia DOE regulations ,:low open discrimination by vidue of
the fact that regular teachers can refuse to teach handicappe.. chil-
dren. If a child needs adaptations in the classroom, no matter how
minor, the,IEP is not binding by the regular teacher.

If a child is attending regular' classes with resource back-up,
there is no formal procedure for assisting children With needs in
the class, as special education and regular teachers do not commu-
nicate. The only way a child can be served is by removal from the
mainstream, isolated in classes with children who are in need of
specialized programs.

A recent study in the Harvard Educational Review in 1987 indi-
cates only a scant 2 percent of our children return to regula. class-
es after removal from the mainstream. It is interesting to note the
statistics for this particular study did not come from OSEP, as they
had not found it necessary to track the success or failure of educa-
tional needs of children since 1979.

In November of 1986, Madeleine Will presented a position paper
emphasizing that the thrust of special education should be main-
streaming. If this is the position of OSEP, then why are 85 percent
or more of our children isolated in special education classes? Why
hasn't a change come about?

OSEP has approved Virginia's DOE regulations year after year
and has not noted that open discrimination occurs. The only refer-
ence to accommodation in regular classrooms are the Virginia
guidelines which are not policies and procedures, and they do not
have to be followed

Federal regulations mandate that SEA's must have advisory
committees. In Virginia, local advisory committees are part of that
law. The LAC's in our State are owned and operated by the direc-
tors of special education and filled with political appointees who
favor the practices of that department.

If there is a movement by the community to bring about an effec-
tive working LAC, the local education group moves to very rapidly
eliminate this action, as they did in our f district, by disbanding the
committee and reappointing another one the following year.

When these matters are appealed to the State, advisory commit-
tees are told that the public is not allowed to speak and that they
cannot interfere with the LAC standing committees. When you ap-
proach the State school board, you are informed they only hand'
policy and procedures, and they do not get involved with person.,
issues in the district.

Where, then, do we as parents voice our concerns? In fact, what
role do State advisory committees play if they ere not interested in
the problems of the district?

Filing a complaint with the State is not clearly defined in the
regulations. As many parents have discovered, when a complaint is
filed, more often than not, the Virginia DOE determines it is un-
founded. Generally, this is based on a technicality on the parent's
part.

We have asked for clarification, but it has not been provided.
The parent soon discovers that their letter of inquiry is, in fact, the
formal complaint, and the SEA does not communicate further with
the parent. In fact, this is a one-shot deal, and it calls for detailed

r
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knowledge about complaint filings which most of our parents do
not know about.

It is a policy of the SEA to allow the LEA's to refute complaints
without investigation or supportive documentation. If a decision is
made, there is no recourse for the parent except to file with OSEP.
This has proven to be e futile activity in the past. Response from
OSEP is usually ext.essively rd'i.:,,yed and always determined as un-
founded.

Madeleine Will, in a :Ater to Senator John Warner, carefully ex-
plains the powers of OSEP to withhold funds from SEA's but then
states that this action has never taken place by he: department.
We as parents want to know what it takes to convince OSEP that
the State of Virginia is in grave violation of 94-142. Who is mind-
ing the store?

When parents throughout the State approached OSEP in 1986 re-
questing an investigation of the Virginia Department of Education
which would include investigation of multiple school districts,
OSEP stepped out of the picture, and, as a result, only one school
district was reviewed, Fairfax County. Reviewing one school dis-
trict that is known to be the most financially and politically influ-
ential in the State obscured the possibility of confirming our com-
plaints that the SEA is out of compliance.

Our problems are State-wide, and they need to be investigated.
In a recent study of the LEA five-year reviews, Cathie Muscat, a

parent in Rockingham County, compared eight districts and their
reviews of 1982 to a more recent one. It was noted that there is a
lack of consistency on how to determine compliance versus substan-
tial compliance with exception.

When an LEA had 25 to 26 percent non-compliance in an area,
one district was found in non-compliance, whereas another was
found to have substantial compliance with exception. There seems
to be no formula to determine the results of their findings.

LEA's that were in non-compliance in 1982 were found to be still
in non-compliance in the same areas five years later. There is no
follow-up after the LEA's provide their statement of corrective
action or further monitoring based on complaints from LEA's until
the following five-year review.

Of what value does the review serve if the State does not follow
through and assure compliance? Does OSEP bother to review the
findings of the five-year reviews? We think not.

It appears the major purpose of OSEP has become the employ-
ment of administrators to assist in the continuation of segregated
educational systems for our handicapped chuu:en. Separate but un-
equal educational opportunities only guarantee our children a
future of illiteracy and unemployment.

OSEP, through lack of monitoring and corrective action, has al-
lowed the SEA's to ignore non-compliance by the LEA's and the
cries of the parents for correction. By refusing to investigatA allega-
tions made by parents, OSEP has denied its responsibility to our
children under 94-142.

Thank you.
[The prepared statement of Elizabeth W. Bodner follows:]

256
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SUBCOMMITTEE ON SELECT EDUCATION

March 30. 1988

Washington. D. C.

SUBJECT: MONITORING SPECIAL EDUCATION-OSEP

As an adult with learning disabilities it is quite easy for me to

identify with the educational problems our children are facing in

Virginia. Combineo with the painful experience of educational failure

as a youth. and then discovering as an adult-student in college that I

was learning oisabled increased my desire to learn more in this area

Sy the time I had begun college as an adult many events had occurred

in my life which reinforced my on stanoing desire to study the

complexity of human behavior and to select the field of psychology as

my major. : hoc beco -e the mother of 'our chiloren, two of them sons.

each handicapped with diagnosed learning disabilities My youngest

son was further disabled with Tourette Syndrome, a rare neurological

disorocr. As my college program progressed I found that the studies

offered in oeveloorentai learning proviced the necessary tools and

background to enable MO to seeK and obtain 'or my sons proper

diagnoses of ire. cordtions and aopropriate testing for eoucational

Placement for their respective handica

This parental need soon oevelooed into the active pursuit of studies

related to coucation with particular emphasis on educational law as it

pertained to PL 94.042. As a result cp. the Knowledge acquired througn

additionai se'4-stuoy of scientific reports. co,'munication with

Paw 1
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pr(fessionals and ineolvement with organizations addressing the needs

of handicapped children. this provided me with the confidence

necessary to challenge those individuals in charge of my children's

programs. As a result of my determination to defend my children's

rights. this brought about a certain amount of public exposure which

involuntarily placed me in the Position of on advisor to parents

Seeking to enforce the rights of their handtcaPpeo cniloren.

For the Past four years. I have found my role os advocate to be

aamired and aoPrec.ated by the Parents I hove assisted. while on the

other hand. it has brought social and political isolation and

recrimination from those I hove sought compliance from. My efforts

hove now grown from my "ocal school district to the state and now the

federal level.

In the post four years I hove spent countless hours preparing and

reviewing children's evaluations to assist parents in preparing their

children's coucational programs. This has not in any way guaranteed

they would ever obtain an IEP that was designed to fit their child's

needs. and if they ever were successfu, it soon oecame apparent the

IEP would not be implemented. If the Parent attempts to rectify the

problem. then the child is left to the mercy of h-s teachers who feel

free to harrass him os o result of the Parent's persistence. It is

more than apparent. that when o parent becomes informed this is an

assurance that most. if not all services will be removed from their

child os punishment. If the administration suspects or oiscovers that

a teacher MOS ossisteo in any way, then that teacher is paced under

considerable threat to retreat from her Position or lose her ...ob.

As o result of the lock of information os to where to go for

assistance. parents ilk° myself have to become professional Parents

on educational rights for our children. Tnis involves many hours of

wo^k and only serves to increase the pressures brought upon our own

children and personal lives. After working in a fern, business for

ten nours or more o day I come home at n,oht to hand e educational
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nroblems by returning telephone cells, reviewing children's files or

f ing complaints in their behalf.

Inquiries usually begin with questions concerning the appropriateness

of the child's program or not knowing how to respond to a situation on

response from the administrative level, Generally, after reviewing

the child's file I will direct the parent to the state to file a

complaint or to the Department of the Rights for the Disabled ORO if

I feel they neeo Professional asst.stance. It has been shocking to

discover that the most consistent evidence found in the files I review

is that children, particularly those diagnosed as LD. wno had

initiating IQs in the average and above average range when first

tested for eligibility for specie) education services experience up to

a 30 point crop in their overall IQ scores within a three to four year

period of specie) education Placement. It is evident, these children

have not been remediated or served in the least manner to address

their educe:tonal needs under the law. Another observation that has

been made, is that after several years In special education classes

many of the children begin to display adjustment and psychological

Problems which then becomes the pr nary condition rather than the

initiating disapillty, when reviewing eltgibilty evaluations for

services it has been discovered that Inappropriate testing methods

nave been useo to determine the needs of the child, or deficits that

are indicated in the testing are Ignored when placement occurs In

our LEA. though it has been brought to the state's attention. it is

the practice when triennial revIewssere oue comprehensive testing is

not done. though the law requires it. Insteao of tests that can

compare the orogress or tack of t in a °articular area. only

sub_lective oeterponation by the eligibility committee ls meoe. These

children are determined to be ,n need of Continuing services or exited

out of special education in this manner, In addition, IEPs are noted

as having differing signature dates or them, or insufficient

stgnatures to complete the IEP. It has been discovered that the

policy In many lEAs, including my own. ts that IEP meetings are not

held. Instead, lEo's are sent home in the mall or with the student
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for signatures. Change in placement or programs ore done without

notification of the parent.

Unfortunately. : hove hod to participate as o witness in behalf rf

several cniidren in ,uvenile court cases in Norfolk and virginia Beach

who were in the process of being removed from their homes with alleged

cnaeges of abuse. when In fact. o study of their records indicate that

these children ore suffe-ing from the effect of improper evaluations.

olacements ono inappropriate p^ograms. Many of these cnitoren hove

disoroers that exhibit unusual behavior. but ore not identified as

such by the oistricts as Part of their hanoicapping condition.

Therefore, these children become potential victims of the court

system. Sadly, the children I represent hove been the products of

speciai education. In several instances. too many events hove occurred

to protect the child and as o result they ore placed in detention

centers. An informal survey by our group of the five detention

centers for juveniles in our district indicated that over 75% of the

population hod been the recipients of special education services or

ore unidentified and in need of services which focuses upon the 903

dropout rate of our children and its effect on them.

Indivioua" parents who were "unsuccessful in attempting to resolve

problems for their children through the special education department

in our ,EA formed o cosAition of parents. MS o group we requested

open forums with the Superintenoent of Schools and gave presentations

' on three separate meetings. As o result of tne meetings, when the

administrator could loentify tie parents. those teachers and

Prmcipa.s tney sii...:pecteo invo,ved in providing information were

threatened with loss of their jobs if tney continued to communicate

witm us. This literally cut off any professional Input for the

parents. Though we promise confidentiality. : is a rare case when we

car get anyone to speak up. Alien they do talk with us we ore informed

that anything they hove said will be denied. and they would risk

PUr.;uring tnensetves in court if necessary.
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When the forums proved unsuccessful we took our issues to the local

School Board and requested an investigation and resolution of the

issues brought forth. As a result of this meeting along irith

publicity in the local paper about the violations and our lock of

success. the S -hool Board determined they would form a task force to

study the -allegation?. .
With strong pressure from the parents we

were finally allowed to participate on the task force and to design

the portion of the surrey that would go to the parents. When the

surveys were returned for compilation it was noted that the

information on the surveys did not talley up with the population

response, It was discovered that 40% of the parents and 20% of the

teachers responses had been deleted from the results. The parents

protested the validity of the results and demanded that the raw data

be presented to them fir review and compilation. We were then

informed that the raw date had been destroyed. As a result of the

outcry of tne parents the Superintendent decided to have a private

consultant do a study at a cost of SlE,000.00 in SChool funds. The

Parents were informed that we would have no input as to who would be

the consultant. that It would be a random Study. and the results would

be final. When the survey when out it was discovered that those

Parents who were still politically active and knowledgeable about

special education aid not receive the surveys based upon their random

selection methods. It was, also. noted :hat the area in most need of

services, that of secondary LO had been left out of the results. The

general consensus cf the ConSultAnt's report was that the parents

complaints were unfounded and that the district was *alive and well'.

No objection was allowed concerning the results or the fact that the

second survey aid no cover the areas outlined by the parents in the

Previous survey. This Survey now serves as the "Bible' when issues

are brought to light.

In preparation for our LEA'S forthcoming 5 -Year Administrative State

Review the parents prepared a report for the SEA committee and

reauested that the areas that had been addressed to the state in the

form of complaints be considered in addition to the review Our
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review took place on January 11. 1988 and to date there has been no

report issued concerning
the conclusions of the review Though we

have requested a report we have been told it was not Yet available.

but the school district has
announced in the newspaper and to its

staff that they Passed with flying colors. 4e are concerned that the

decision of the committee will
be Prejudiced in their report since our

Superintendent was just hotoreo as
Outstanding Superintendent in the

Natior. which the State School Boaro recognized during at month's

meeting by Presenting a plaque in his honor.

During the past four years parents have attempted to bring about

changes in the Local Special Education Advisory Committee (LAC).

Several parents managed appointments to the committee and began to

make changes. After three years of political struggle changes came

about bnd the committee was filled with a comprehensive group of

individuals who represented parents.
business Tnaders. agencies

representatives and handicapped individuals. When I was elected chair

of the committee for 1986-87 it became apparent the special education

department was not happy. When the committee decided not to 'rubber

stamp' the annual Plan that year.
and agreed to only if a standing

committee was formed to assure that the 22- Assurances that were part

of the Plan were in effect Over the year, the Political wheels began

to move. The state handbook on LACs was turned over to the city's

attorney for review to determine the authority of the district over

the committee. It was determined that the
Superintendent had the

prerugative of appointing the committee. so he decided to disban the

sitting committee at the eno of the year. No explanations were given,

out this, in effect, removed every interested party in bringing about

change in species, eoucat ion in the district. The Superintendent her

appointed the Director of
Special Education as his designee and she

has once again filled the committee with hand-selected individuals who

support her. We once again have a rubber stamp committee who iS

uninformed about Special education needs There are no committees and

parents have no where to take their issues since the director a)CwerT;

all questions at the meetings concerning any problems.
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The State of Virginia's present set cf regulations for special

education ere so ambiguous that wt a question arises the law is open

to free interpretation.
Generally. those interpretations favor the

position of the district to fit the situation. These same regulations

allow open discrim4nation by regular teachers. in that these teachers

may refuse to teach h ,capped children_ If a child does have an lEP

that reo,Jirec adaptations in tne regular classroom for mainatreaming.

the regular teacher is not required by law to accomodate the UP So.

if a child dces succeeo in having an lEP written to fit his individual

needs, the only probability that it may be implemented is if the

student is removed from the mainstream and Placed 1 classes with

other more severely handicapped students. Many of our children are

quite caP3ble of Participating in
regular classrooms and need only

minor t,r moderate adaptations and assistance from resource classes,

but these children have no optionS. If they do attend regular classes

they are placed as if they have no handicaps with no further

considerations. This assures failure for these children and becomes

nothing more than a self-fulfilling prophesy. A recent study in the

Harvaro Educational Review (1988) shows that children who are removed

from the mainstream have a start 2% chance of over returning to

regular classes. As parenti. we Question how OSEP can approve

regulations that Are not specific in nature. A simple comparison of

the state reTilations from North Carolina's eXcePtion, 1 children will

give ample proof that Virginia needs to rewrite and clarify their own

regulations.

Until this part year filtng a complaint with the State was to set up

an immediate communication system between the LEA and the SEA From

the time a parent called the SEA and until the parent filed the

complaint the LEA had been notified to clean up its act Tnerefore,

when the oroblem was investigated the complaint was unfounded. The

guidelines on how to fl'e are unknown to parents except in the most

simple form and it seems the only ones who know the procedure are the

SEA and the LEAS. Due to the lack of clarity of the complaint
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procedures, more often than not, due to lack of instructions as to how

to Proceed with filing a complaint the issues the parent brings forth

are denied by the SEA as unfounded because of a technicality in

filing. The Position of the SEA is that when allegations are made it

only takes the verbal rebuttal of the LEA to invalioate the complaint.

No investigation id maoe ano supportive oocumentation is not required

to Prove di.'erently, trough toe parent is rec.,,reo to fu'ly document

their claims Tne SEA accepts this type of reponse without further

investigation and oocumentation from the ,EAs thoug, the same

complaints have been filed numerous times witn the SEA in the same

districts. Within the state regulations it states that an

investigation will be made of LEAD or withdrawal of funds based upon

complaints. ove processes, or other reasons. The State of Virginia

has never enacted their right to investigate or withdraw funus to

date. To date no response has come forth 4rom incuiries to the SEA as

to how many compialntS. due Processes or inquiries it take: to bring

about an investigation of an LEA. if the parent is not in agreement

with the decision because uiscrepancies are found in the documentation

provided by an LEA during the investigation. or if the parent did not

use the appropriate .egai term to dercribe the claim, the SEA will not

consicer review or the compiaint and refers them to OSEP. Filing with

OSEP has Proven to be an exercise in futility in the Past. Inquiries

made concerning norcompliance in the state brings forth either no

response or an extreme length of time in reponse Usually, the

answer to the comp,aint can be anticipated as 'no cause for action°.

Case closed.

AdminAstr+tive Review: on 'eve years are to be conducted in

Virginia. It has been documented that oistricts that were in

violation in ion were etill in violation of the same areas during

their 1987-88 five-year reviews. We have questioned the state as to

what uurpose reviews and letters of correctiv/ action serve if

monitoring does not occur. Cathie MLscate, one of the parents in the

Focningham County d+d a comparative study Of eight different LEA's

1982 Five-year Reviews ano compared the rerults with more recent ones,
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It was found that there was a lack of consistency in determining

'non-compliance' vs 'substantial compliance with exception' where

violations were found. Inquiries were made as to what method the SEA

used to determine non - compliance or what formula was used when in one

district's 60% error was considered non-compliance where another

district the same percent or greater was ruled 'substantial compliance

with exception'. Does OSEP review the five-year evaluations of s,l,pol

districts? Are there any comparable statistics to determine whether

COreCtive action occurred from the last administrative review? We

think not

Duo process is literally unobtainable for parents in Virginia for

several reasons. Usually parents do not progress that far due to

frustration and lack of informatioh.on Procedural rights. First.

legal expertise is literally void in the private sector. r'id not

considered desirable due to its low fin. that return. Even if a

parent sought legal counsel the cost is ueyond the means of most

Parents and they will not seek that avenue. if they do find counsel

the parents usually find themselves in the position of educating their

attorney in special education law and the needs of their particular

child. Access to free legal counsel through Rights for the Disabled

(ORO) is limited. Though 0q0 has served many clildren in the state

and derhadS because they are understaffed those chilren who have

complex cases are passed over. Past history has proven they are

highly selective in the cases they represent and we have experienced

too many cases excessively delayed and denies because they were not

'Sure wins" or were politically hot. The advocates that are provided

oy DRO, who shbuld be assisting our cnilren to assure that due Process

does not have to come about, are inadequately trained in eduCJtiOnal

1)w or lack interest in tneir role. As a result of this, the parent

has to be well informed even if an advocate goes with her to assure

legalities are not overlooked. We have been informed advocates are

chosen from a pool by the Department of Human Resources from Other

areas, i.e. rehabilitation, to fill vacancies rather than recruiting

inaividuals who are interstec or experienced in this field.
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In a recent case I helped develop for due Prococs that had boon

brought against the parent by the LEA I directed the parent to ORD for

legal assistance. The parent wont through weeks of Struggle trying to

persuade them to handle the Impending case which she kept delaying

because of lack of counsel. Finally. upon the day of her due process

she had to release the arsichied attorney from ORD due to the negative

attitude ho felt toward the case and his Pere,stenco in determining

the OutCOme as to what would or would not be allowed by the LEA'

before any evidence or witnesses had been presented to determine the

decision. This parent was inexperienced in the duo Process

procedures. but persevered and represented her son's case She won

the case. but the district then appealed the case. At this time she

managed to find an empathetic attorney who agreed to tax° only her

case, and went on to the appeal. Once again the Parent won in favor

of her child. After one year. this same parent has once again gone

through due process with the same LEA asking for crivato placement.

which she is now paying for due to the unwillingness of the district

to provicin FAPE to her child after the decision. Sho secured private

COunsol for this duo process and won private placement from the

oiStrict. The district is once again apPoaling the case. Had the

parent not taken it upon her'self and Plated her Child in private

Placement the child would have lost yet another year of eclucation and

fallen further behind. Thus far. her son's FAPE has cost her Over

$15.000.00 in legal fees which is only a portion of what the cast' cost

if porSonal COSte and ProParatiOn of documents were inc....coo by the

parent.

In 1985 1, too. wont .0 owe v'oce:r in tenalf of my son, Curing the

Proceedings numerous violations occurred. viotations were found

against two hearing officers that participa,o0 in tne cave. a: we 1 as

against the LEA for 'excessive delays which forced the case to go on

for nine months. During that time the attorney representing us. who

way reputed at Poing a, aggresive aovocato for chi,dror in educational

cases. way politionily manipulated in sOme manner and ceased to
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protect my child during the hearings, thereby giving away my child's

rights. Though the due process was won in favor of my son we celled

for en administrative review based on the violations of duo process

procedures. suppression of evidence end denial of access to witnesses.

At this time. I
had no available legal counsel and had to represent my

son. The review was determined in favor of my son and tho violations

were found in the decision. Within three months of the decision it

was discovered that ',olomentation of the program was not occurring

Though the review officer had Stated in his decision that if

implementation did not OCCur Oelveto olacemont would be automatIC, he

had no authority to bring forth the action. From March of 1986 until

Present we have sought legal assiStanco for my son. First. wo went to

DRD who deloyod their decision to represent my son and then finally

determinoo they coulo not duo to t1'10 Political natty.. _f the case

This was stated to me over the phone, but when I asked them Put it In

writing ORD assortod it was because the case aid not have `merit'

This was reported to OSER and was never investigated In August of

1986 I
sought out the assistance of a private attorney and once again

my Case was turned down duo to the political implications in the case,

IA OeetiCuler, the problems arose from the legal ramifications and

complicatione ing from the result of en action by my attorney in

the previous due process. As a result of lack of leval counsel the

statutory time ran out and my son never had en opportunity to exorcise

his rights. My attempt to bring about FARE. thusfar, has cost

approximately $10,000.00 in legal and preparation ooS

To date, two years later, my son is 'acing yet anotre, duo process

because we have to Start all over to prove, once eclair.

non-imo4rentation of my son's prover posed on the same issues or

1985. Again. tne LEA is making every attempt to delay and cloud the

issues 04 the forthcoming due prOtOSO in thv se-h O.q:ruptivo manner

they did in 1985

nhY ocet th'T tyre of borovi.:- cOnt4nur on the Icititr,t 1ev017 cirSt.

there Was nO action tamer torAr0 trm LEA for tne duo OMOCOFT
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violations by VADOE. There was no punitive action taken agaihst the

hearing officers that stilt sit in those Positions. T As case was

referred to OSEP and no action was taken by them.

Numerous esils have been made to OSEP with no action. Letters have

been filed with complaints with no action. When I have contacted my

legl..1^turs and asked for their assistance OSEP has responded by

declaring their interest and reSSOnsbil.ty in assuring their powers

of enforcement under Elia-8. but P.Oa taken no action. At present I am

still waiting for a response from OSEP in reference to a complaint

filed the first of December 1907. The lest woos in December a letter

wto sent that acknowledged my letter end that they would 100K into the

matter. To date there has been no decision to the filed complaint,

Parent Education Advocacy Training Center (PEATCE) Is Su000S00 to be

available to educate parents in the rights of their child. Even 4 a

Parent did discover the service was available it was impossible for

them to participate due to the regiOnal nature of the location that

they had in the past. When it was determined that PEATCE training

centers would be moved from the regional locations to districts

.serentS involved were elated. Unfortunately, the decision of the

government was to place the training centers in the hano$ of the LEAs

under the special education departments. Parents in our area

protested this change and teOvested that indetww.dent eavocecy agencies

for the handicapped in the districts oversee the training, but our

wishes wire ignored. Now that we do have training available in our

LEAs it is now controlled and monitore, by the districts. Parents

will not attend due to tie bias inflicted on those running the

program. The trainers are now, in effect. OhDiOyeet et the Sehh,011

district. Generally. the staff consists of hand-picked

politicalli-favored sarents who support the director. Now that we do

have training in special education law we oo not have the opportunity

for an unbiased presentation of the program which we so desperately

need.

Paw 12
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-..-7Our concern is that OSEP is not monitoring the SEAs, therefore.

creating a domino effect throughout the total state which adversely

effects every child in special education. That LEAs can boldly defy

the law and discrim.nate against our children is criminal. and the

knowledge that the SEAs do not have to interfer only condons their

actions.

Though this testimony is written by one parent, if auesteo tmi: same

scenerio would be described a tnousand times over in ...his state. as

well as nationally. The ramifications of taking up 'sword no shield"

in behalf of our children's rights can be somewhat disconcerting. as

many parents would testify.

As a result of my efforts to ensure compliance of PL 94-142, my name

has been slandered openly by the city's attorney. my children have

been harrassed by their teacners for all the work that has to be done

because of my actions. the director of special education has convinced

every teacher and principal thot I am resoonsble for their additional

labors, my life has been subtly threatened. I have been informed that

any attorney in the State of Virginia who represents anything

pertaining to me will be through in law and last but not least, in

the past week in an effort to force me to withdraw the forthcoming due

process the city's attorney has threatened to charge me with bribing a

witness in the due process and will file in federal court to prosecute

me if I do not withdraw.

Though I do not seek rejection. enjoy seeing My children narrasseo,

accept denial of My Constitutional right to seek counsel or enjoy the

thought of enduring the stress of a federal trial, I will not boom off

and voluntarily give up my children's rights or the rights of any

other children in the State of Virginia.

Our children have been and still are being grossly abused as a direct

result of lack of monitoring and enforcement of PL -142 by OSEP.

When OSEP continually approves regulations that are vague and do not
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insist on clarification. then free interpretation resigns. When

ccmplaints are filed with OSEP and no investigative action comes

forth. then non-compliance becomes the norm. When OSEP turns their

nead when excess,ve waivers are allowed by SEAS for unqualified

teaching requirements and programs then educational rights do not

exIst for our children. How long will OSEP allow open discriminatiPo

snd denial of educational rights in the face of misappropriation of

TESTIFIED 6Y:

Elizabeth W. Sooner

183 W. Leicester Avenue

Norfolk. Virginia 23503

Phone, (604) 588-8455

(March 30. 1988)

NOTE: Documentation ava,lable upon reouest
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Mr. OWENS. Thank you.
Ms. DeBlaay?

STATEMENT OF MARJORIE DeBLAAY, PARENTS FOR
COMPLIANCE

Ms. DEBLAAY. So much has been said here this morning that
rather than stay with my prepared statement, I intend to just plain
talk to you for a short while about some of what I have heard here,
respond to it, and compare it with what is in my written state-
ment.

I wish Congressman Bartlett were here. He said he had never
heard anyone saying that Madeleine Will or Tom Bellamy had
been too easy on the States.

I would like to let him know I think maybe he has not heard
from all the people he needs to hear from, and that is from real
parents out there who are battling to assure free appropriate edu-
cation for their children.

Ten years to develop a working monitoring system is totally un-
acceptable. If your child was in kindergarten when they started de-
velopment of their system, that child is now halfway through high
school, and that is exactly where I as a parent am with a 16-year-
old son. I am sorry, Mrs. Will and the Department of Education, I
don't have that kind of time for you to wait to develop a working
monitoring system.

The promise held out to parents under 94-142 has not been ful-
filled, which is why Parents for Compliance was founded. We are a
network of parents across the State. We didn't want to become a
traditional advocacy group. There was too much work to be done to
get ourselves into fund raisers and charity issues.

We are parents who are having similar problems ensuring en-
forcement of the law. We have also had linkages with parents in
other States, including Vermont, New Jersey, New York, Califor-
nia, Maryland, and others, and we could tell you from all the
States that the process isn't working in terms of the administration
of it, in terms of the procedures used, and in terms of outcomes for
students.

I want to very quickly give you a small piece of my testimony.
Mrs. Will said this morning that the process for placing students in
the least restrictive environment depends on a team coming togeth-
er and making a decision about how a child will be served and then
where they will be placed.

Parents for Compliance's founder is a parent who has taken her
complaint to the U.S. Department of Education with an IEP with
two signatures on it. By law, that document, at a minimum, would
have had to have three signatures on it, in and of itself a violation.

This parent went to a local due process, and after the due proc-
ess, had contradictory opinions regarding the ability of the system
to place her child in what she considered an appropriate place-
ment. Given those contradictory decisions from the two hearing of-
ficers, she wrote the State Superintendent of Schools and said,
what do I do? He wrote back and said it seemed to be indications
that the hearing officer had erred.
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She therefore wrote the State Superintendent and asked for a
new due process hearing. She never received a response to that
letter to this day, and that was back in 1984.

In order to avoid the process of going to court-- Ju know, Con-
gress passed the Attorneys Fees Act, and it is wons.erful, but it still
costs more money than most parents have to front the litigation.
There are not that many lawyers who are going to take the cases
on the contiltgency of winning the cases, especially when we have
hearing, officer systems in which our hearing officers fall asleep, or
as Martin Gerry could testify to in my hearing, they ruled 94-142
inapplicable to the proceedings.

The parents therefore appealed to the U.S. Department of Educa-
tion and filed a complaint. That original complaint was filed in
1985, and there was supposedly the MOU, memorandum of under-
standing, between OCR and OSEP about how complaint: would be
handled.

She received no response to her complaint, and through tele-
phone calls across the State, Philadelphia, and the regional OCR
office in Washington, she was finally told to file a separate com-
plaint with OSEP which she did in May of 1985. It took 9 months
just to get a letter acknowledging receipt of the complaint, and
that came after the parent had a notebook this thick of letters to
the Department, to Congressmen, to anyone who would try to help
saying, what do I do? The Feds say you have a right to appeal a
complaint to the U.S. Department of Education. I have done it.
Staff there tell me by phone they have it, but no one will even ac-
knowledge they have the complaint.

So, thanks to Congressman Stan Parris, finally, Mrs. Will wrote
Congressman Parris and said she had the complaint and would
look into it in January of 1986.

Out of that, OSEP initiated a special investigation of Virginia
which Mrs. Bodner spoke to. It was supposed to have been of Vir-
ginia. It focused only on Fairfax County. This supposedly was as a
result of this one complaint.

According to a letter from Dr. G. Thomas Bellamy to the Virgin-
ia Department of Education in October of 1986, he said two issues
were to be addressed in the investigation: One, does the Virginia
Department have a method to ensure compliance with Federal reg-
ulations, and, two, is Fairfax County Public Schools in compliance
with EHA-B requirements?

Dr. Bellamy further stated that the role of the Department in
the investigation was to determine whether Virginia employed an
adequate system for investigation of complahits and determining
compliance at the local level and whether, therefore, Virginia had
met its statutory responsibility for general supervision.

Repeated negotiations took place between the U.S. Department
of Education and the Virginia Department of Education. Finally, in
December of 1986, an on-site investigation was conducted.

I read this morning the portion of Dr. Rostetter's remarks on the
Fairfax investigation. I wish you could have heard them this morn-
ing. I would urge you to look into them and how the investigation
was conducted in Fairfax, including self-selection by the school
system of only 16 files to be reviewed during that process.

r (-1
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So, the investigation takes place. A report was finally issued, and
the bottom line of the report was that Fairfax had made changes in
their definition of multiply handicapped, an issue raised by the
Schimmel case, changes in their least restrictive environment pro-
cedures, and Virginia was told that, in the future, they would have
to address the issue of whether all placements were being made in
the least restrictive environment and whether categorical place-
ment was happening in Virginia.

No determination was made with respect to the central issues
Dr. Bellamy identified in terms of does Virginia have a method to
ensure compliance with Federal regulations, was Fairfax in compli-
ance or not. Despite all the publicity surrounding it, nothing in the
report says either compliance or non-compliance. It is only find-
ings.

Third, it did not address whether Virginia employed an adequate
system for investigating complaints and determining compliance.

Fourth, it did not determine whether Virginia exercised its gen-
eral supervisory authority.

Our question is, why were no determinations made on those key
issues identified by Dr. Bellamy? All 14 other States for whom final
reports have been issued were found out of compliance on their
general supervision and the other issues which were looked at in
Virginia as identified by Dr. Bellamy.

With respect to the least restrictive environment issue, the
report said during its on-site review, OSEP was unable to deter-
mine whether individual children were being placed in the least re-
strictive environments, because the files did not contain informa-
tion describing the basis for the placement decision.

Compare OSERS finding in that report with that in the Texas
report. The Texas report, by the way, is an excellent report.

In Texas, the finding was that 52 of 64 student records reviewed
either did not contain documentation of justification for removal
from the regular educational environment or the documentation
provided inappropriate justification for removal. Based upon the
findings in Texas, extensive corrective action was required, includ-
ing things that would allow for reconsideration of those files looked
at for those students for whom violations had occurred so that
there was redress in those particular cases.

Why was it, though, that with the same finding of lack of docu-
mentation in the files in Texas and Virginia, there were corrective
actions required in Texas but not in Virginia? We have been ad-
vised by people who participated in the process who would lose
their jobs if they went public, they fear, that the reason Virginia
was not found out of compliance was that our local school board
chairman, Mary Collier, with local school system attorneys met
with staff from the U.S. Department of Education and with Gary
Bauer, former Under Secretary in the Department of Education
and White House Advisor to President Reagan.

We have been advised that this meeting took place, and that in
this meeting, Fairfax position was that the reputation of a school
system is a sensitive issue and that the heat should be taken off of
Fairfax County.

The process today for looking at draft reports, keeping them
quiet, and negotiating the findings is a politicalization of the proc-
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ess, a politicalization of the process which is having undue impact
on us as parents in Virginia. The findings, I am sure, have been
negotiated away.

One of the reasons, I am sure, that Texas has one of the strong-
est reports in the nation is that strong citizen advocacy efforts in
Texas allowed them there, under their State Freedom of Informa-
tion Act, to get a copy of the draft report. Therefore, issues could
not be negotiated away as easily as they were in Virginia.

While we have been treated differently in Virginia, we know
that the same thing is happening in other places across the coun-
try. A complaint was filed by New York parents at virtually the
same time the Schimmel complaint was filed in December of 1985.
Two months after filing, they at least got an acknowledgement of
receipt of their complaint and said that OSEP would be reviewing
it.

In talking with staff there, they were asked to provide additional
data which they did in April of 1986. In October of 1986, some of
those same parents were in Washington on other business and met
with OSEP staff to discuss the status of the complaint. They found
that staff in the Department couldn't even find the complaint.

So, in November of 1986, they refiled the complaint. There has
been no substantive action to their knowledge on the complaint.
They have only had the general kind of letters saying we will look
into it.

New York, which was originally scheduled for monitoring in
1988, has now had their monitoring moved to 1989. It is our under-
standing that this will make it 7 years since New York was last
monitored.

David Rostetter said that enforcement of the law is being put on
the backs of the parents. It is. With the discriminatory application
of the procedures, we as parents are left out here to fight as best
we can.

We have tried it from all routes. We went to our Governor and
said here are the problems. Almost two years later, last Wednes-
day, a full report was issued by a private independent consultant
saying, in effect, that the charges we had brought were right, clear-
ly identified that the State has not met its general supervisory au-
thority.

We know you are looking at a GAO investigation.
I will stop now. Thank you very much.
[The prepared statement of Marge DeBlaay follows:]
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STATEMENT OF

PARENTS FOR COMPLIANCE

to

THE SUBCOMMITTEE ON SELECT EDUCATION

of

THE U.S. HOUSE OF REPRESENTATIVES EDUCATION AND LABOR COMMITTEE

with respect to

COMPLAINT MANAGEMENT, MONITORING AMD COMPLIANCE
for

THE EDUCATION FOR ALL HANDICAPPED CHILDREN ACT

marcn 30. LS68

f..(rtner 2nformat2on contact: earce DeBiaay of PAn.-S r7.11
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PAREATS FOR COMPLIANCE (PFC>is a coalition which crosses
oisapility lines and wnicn was establishes to ensure the: the
feoeral and state government enforces compliance with P.L. 94-
142. PFC watt born when i met another mom, Betty Scnimmel, ano I
nears tne story of her lone fiont to pet tne Virginia and U.S.
Department of Education to address procedural violations in the
placement of her handicappeo son. Jim Schimmel.

Since our first meeting tooether. we nave heart: from
other oarents and nave a mailing list of 400 families in Vircinia
wao nave recuested our assistance in their fignt to ensure a free
appropriate ecucation for their child. We nave also workeo with
parents in Vermont, New Jersey, South Dakota, New York,
Ca:ifornia and Maryland. We also participate in the national
-east Restrictive Environment Coalition whicn includes
.eoresentatives from another 5 states. Througn these efforts,
and through my six years on the board of the Autism Society of
America, including 4 years as their Govurnment Affairs Chairman,
: think I can give you a rood perspective as to what is happening
to families and children across the country.

What is happening is that the P.L. 94-142 isn't workino the
way the Congress intended. Administratively, proceduraly and in
terms of prooramming for children, the requirements of the law
are not being met. I will use the case study of my Co-founder of
Parents for Compliance today to illustrate how the process isn't
working, and then relate what has happened in the Schimmel case
to what we know is happening across the country. In listen:no to
the Schimmel case, ask yourself, if this coula happen to one
'`amity livIng in the Washington area wno has been aple to
tenaciously pursue their child's best interest through the
mechanisms established by the Congress, what is happening to
fam,:ies who nave not oeen able to do what the Scnimmel's have
done''

Case Study of One Family

The Schimmel case began in tha Sprino of 1984 wnen the
Fairfax County Public School system determined that Jim Schimmel,
then cIassified as Learning Disabled (LID, snould be placeo in a
residential program and that his label would need to be changed
to Emotionally Disturbed (ED) to get a residential placement.
These decisions were made without benefit of an IEP meeting - tne
process by which a child's placement is to be made unper P.L. 94-
142. Mrs. Schimmel was called to a meeting in July of 1984 to
sign "referral forms" to seek a residential Program for her son.
When she arrived at the meeting, she was nresented with a
prepared IEP. When she said she was not ^eady for an IEP
meeting, she was informed it was merely formality, and a full IEP
would be developed at the school, once the child was placeo, but
she must sign the Pocument her son would not be reffered.

2 7
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4s It was July, and thr family nao oeen informec their son would

not be allowed to atter the irivate school ne nad been placed in

tne previous year, Mrs. Schimmel signed tne "referral IEP" unoer

duress l cry and assure her son would have a place to attend

school in the fall.

That "referral IEP" has only two sionatures - which in and

of Itself Is a procedural violation as not all reauirea aarties

under law oarticioated in the process. No written notice of an

IEP meeting was ever given the oarents as required ay law -

Instead, Mrs. Schimmel was brought to the school under false

oretense to sign a "referral form'. The Schimmel's then visited.

at their own expense, the school for whicn Jim was beano

considered. The visit Included an overnight stay for Jim. While

there, Jim saw physical abuse of students and was afraid to

return to the school. The parent's asked their doctor's to

review the pr000sed placement and doctors and oarents agreed that

be cetrimental to Jim's mental health. The parent's informed

FCPS of Jim's fears of the proposed placement and the ooctor's

concerns. FCPS informed Mrs. Schimmel that she was In " ..a

better position to find an appropriate placement for Jim than we

are."

Mrs. Schimmel initiated on her own just such a search for an

appropriate program for her son. Remember, at this time, the

only IEP which exists is the pre-prepared "referral form" to the

one school FCPS had previously decided upon. Mrs. Schimmel,

after an exhaustive and expensive search, found the tyoe of

program at the East Hill Farm and School in Vermont as
recommended by Jim's doctors. But FCPS refused to place Jim
there as the school was not on the Virginia list of approved

schools for the handicapped. The school, however, is an aoproved
private school in Vermont and Vermont places handicaoped students
at East Hill when the IEP goals and objectives can be met tnere.
The Schimmel's thus initiated a due process proceeding for

placement at East dill. The full story of the Schimmel's efforts
to meet Jim's unique individual education needs needs is

contained in Attachment I, Statement by Jonn Schimmel dated July,

1387.

The Schimmel's received contradictory opinions regarding,

placement at East Hill from the local and state reviewing, due
process proceeding. In addition, the State Superintendent for
Schools in a letter to the Schimmels indicated the hearing
officer had erred in their case. Given the flawed orocedures in
placing JIm and the contradictory opinions regarding placement at

East Hill, the Schimmels, in January of 1385 filed a comolaint
with the U.S. Department of Education which was sent to tne

Office of Civil Rights in Philadelphia. In May of the same year,
Mrs. Schimmel, after repeatea calls to education staff in

3f7
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Philaceiphta. Richmonc ano wasmington, was final..0 aciiseo ay
OSER's staff to send a seconc complaint ,Attachment 1J cirectly
to tnem as the memorandum of uncerstancir,i- ..etween =ER's ano 3CR
was not beino Followed. It was as thouin the como.aint enteeo a
9LAC4 r,CLE. mrs. Schimmel etc not even receive ac4now.eor.,ent of
receipt of her complaint to OSERS unti: Femeuary, Isas - .'or4ns

later.

The 9 month odyssey of Mrs. Sonimmel's oeestetenr ec;::s .o
eceive even an ac,,nowleogmen: to her comp laint, .nc:icec ecient
1115 to Capitol Sill, weeKly ;none calls t, CS71s, montn:/

letters to both :i111 and Department staff. The desnite the
EDSR rRou :semen: for a response to a complaint witnin 6S oivR.
Finally, trsa ac4nowlecgmant of receit: of her complain; came
restonse to a letter from Conoressman Stan Paris to the
Department in October of 1985 (Attachment 3. Yes. will
respondeo to Congressman Parrs on January 3., :SSC, saiirg at

the ?apartment was aware 4,4 Sch:mmel'sco4o....,t arc Acul:
attempt to reach resolutto. as soon as coss.ale. -'e :;n:eesoma
teen forwarded this response fr om YPS. Wl.. tie

Why woulo a family develop a notemoox full of letters 7:
Congressman, anc the U.S. Department of Ecuoation .n an attexpt
to resolve a complain* over an extenced period of The
Schimrnel's cid so as the procedural v:olatLors 1:" anc of
themselves should have been adequate to vacate the oec.sions :4
the Fairfax County Public Srhooi - as iltigatIon is an eAte,sive
prodess for families. While Congress h.s sassec tne ;tto-nei'o
Fees Act, families do not have the money to front : . t . tat.o..
The Schimmels threfore repeatedly, until they were afro:a
would lose their ri, (due to .atute of limitations) to f.le .n
court, unsuccessfuli it:emoted to force tne L.S. DeoartAun; of
Ecnication to act to .solve thR procadura: violat:042.

To this date, almost 3 years lar.r, the Scnimmels have ol
yet received resolution of their ind.vicual comolaint. The
courts, now h-ving decided the case us to the appellate level,
nave refused to address the proceeurai violations in this case.
The unresolved issues include:

a. Failure to acnere to federal requirements regaroin2 tne
development of Jim's :EP,

b. Placement before 'EP development; ano,

c. Identification of the pri.rn.y lano:capping cone:it:on of
Jim Schimmel.

OSERS did initiate a special invessIga4ion of V.rgin.a,
at Fairfax County in particular afte.- .ntens:ve .oaoying ay
PARENTS FOR COMPLIANCE. This soecial .nvest.eatian was .n..iatec

0- r)4.P.0
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In 41..roust ..F :oas. Accorc:nc tc .ot:er "mo.) Dr. E.
Sel.amy to :me throln%a Depar:mont o' EcLcatlin Cc::per

:7, 1SeS, (At:acmmen: A), the two issues ce accrecsoc :mp

:Ayes:is:at:on are:

1. Does the VaDCE have a methoc to. ensure cL(4:..arce 41:1

fedora: regulat:ons; and,

2. Is =a:rfax County Rupl%c Schco: :n comp:lanc.: .1 :-

various e:,;r1-s reqirements"

Dr. Bellamy further stared :ma: the role of the L.E.

Decartment In :he investl;at:on was :o cete.mlne whetmer

employee rn ace:mate system for :rvest:patl-,; ctmp:alrts arc
Pe:arm:n:4g ccmpitance at tme lcca. level arc to ensre Vai7E
exerctsec its genera: supev:cry autmortty.

After repeated negotiatl:ns petweer, tme L.S. Decay : ent o4
Education anc VaDOE, tho invest:G.A.:Ion was flna:li pomcucIec

December of 1SS6. 'tip final report was mace availaals t t-e

Puelle. 0), May :0, 2.7,96 (Attachment. 5). -me pott: :Ire of :ne

report was 'mat Fairfax nac mace changes In:

a. Their definition of mult:mly handlcapped axe:ce :he
requirement that one of tno lane:cat::qm; c:re.tlons pe
mental retardation The Schimmel's lac ..ainea.ed . -ac

rather than having their son laaeIec Emot:cna::y
Disturbed, he should be :abeled multlply mancicacced as
me had learning d%sabtlItles, language deflc::s cue
neuologlcal def%c:ta, otmer lea:tm impalemen:siapileR3r,
and emot%ona: problems as an overlay to tmese cr.:a:eye -

FCPS had maintaxned that t. Se mu.:1p.y nancicapcoc a
also needed to be enta:ly retarded);

b. Changes in Leas: Rescr:.:::ve Env.eorrmen: =rocec,...2.1;

c. And other issues VaD. :e noecoc t.: adorsis 1-e.
Invest:gations (i.e., ca:egor.ca: p:aber!4r.: z.',c _RE

placements).

NO DETERMINA-ION WAS ARDE WI7S ,C iii a4_ :33 is
IDENTIFIED SY DR. BELLAMY AS -HE AEY ISSLES C7 -SE
-A- IS, 7-,ERE WAS NO DETERM:t,A-:ON OF;

1. DOES THE VaDOE rAVE A YETHOD TD ENSURE COMPLIA%CE
REGULAT:0%;
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Z. IS FAIRFAX CC- 'Y TLZLIC COmPL:A%CE
VARIOUS ERA -2 RECUIRETENTS^

3. LrEMER VIRGINIA EMPLOYED AN AlLiCuATE SYSTE, TOR
IWESTIGATING COMPLAINTS AND DETER:.\ING CLMPLIANCE A- T-7. _CC..
LEVEL: AND,

4. WHETI-ER VIRGINIA EXERCISED ITS 3E,ZTAL S.:PEW:SCA:
ALORITY.

Wny was no determtnat%on MA00 with reissue: to t-,ese ,terta.
tssues of the investigation" PFC has btamed cosies :f :-2
monitoring reports for the 14 other states 'or which 'Ina.
reports are available to the suzlic. 0' those :4, A- were !:...hz
out of comoZtanee with respect to hOL asntatn.n; acr ,,ate
monitoing crocedures and whre foure to not se ACOCuat*li
using their general supervisory authority. :Sae Attachment Z..
:n reviewing Least Restrictive Environment (LRE) :hales .n
Fairfax, CSERs said:

"During its on-site review, °SEP was unaz:e to
determine whether individual children were spin; placmc :N
the least restrictive environment because the files not
contain information describing the basis 7o the placer,:ent
oecision. FCPS's new procedures ore current: tet62
imolemented and will be used in developing new :EPS A6C
placements for the 1987/53 school year. VaDOE hat in7oret
us that it will be conducting a comprehensive n.toein2
review of FCPS this fall. 2y that time the ACw ertce04res
should be fully implemented and it win Pe possiSle
VaDOE to determine whether their implementation grisiw22 :ha;
the .equirements of the ENA are being met. ErTectiveli
reviewing and determining whether local educarona: agahc.es
implement policies and procedures in a manner cons:sie:
with the requirements of the ErA is an essent.a. comp ner:
of VaDOE's compliance with its responsibility unser Cuctlin
612(6) to ensure that the requirements of the ENA a#
carried out and to exercise genera: supervisory au:hoe:iv.
Therefore, as part of its state monitoring role, vaDCE
should at the time of its review cohsteor wust,ner FCT3'
procedures meet the statutory and regulatory requiraments in
the issues raise° by parents with reszew: to the 9::::w.hg
specific requirements." Page 3.

Compare OSERS finding on LRE in Fairfax anc Virginia with
that contained in the Texas report. No files in Fa:efax
containee eocumentation with respect to placement in t-e Least
Restrictive Environment. In Texas, SE of 64 stuoent recos

3i0
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revieweo either die not contain documentation of z,,sti'l=a:lon

for removal of children from the regular eaucatl:Aal anv::.onmeht,

or provioen inaopropriate justifications for removal. Sated AZ4.A

the finning in Texas, extensive corrective action was redilrod.

inclueing detailed procedures on LRE to se provide° to all

public agencies, A aetailed training plan to implement the
cnanges, assurance that all aocropriate cerconnel witrim :me

state have receives :raining, written verification w,:n.n or.e

yea, of the number of changes in olacoment rosultirg F-cm tna mew

procedures, and that for sites visiteo, corrective actior plans

will be cevelocec to ensure placements in :nose sites comely with

aopropriate stanoards and are in compliance (rage

We ask again, Wny were the central issues identified for

review not addressed in the final report and wny las viecinia
been treated differently than Texas, and other states monitorec,

We have been advised oy people who are sure they wo.,,l4 ::se the:

,)has if they went public, tna: the week after tne U.S. Nitartent
of Eaucaticn inveutigated Fairfax County, Mary Collier =C'S

Board Chairman requested a meeting witn Gary Sauer, sorior ,,ncer

Secretary in the Department of Education and White mouse

advisor to President Reagan. .cp have teen advised that woen :hit
meeting took place, the FCPS attorney am: Mrs. Collier, In
discussing the situation and citing tne repute:A:1r, of a S0n01

system as a very sensitive issue, requesteo the: tne 'Mat as
taken off Fairfax County Public Schools. We request tna: the
Subcommittee help us investigate this issue, wnetner such A

Meeting took place and wny discriminatory application o'

monitoring procedures have been utiliteo in Virginia. -no

answers to these questions pecome even more critical as the
Governor of Virginia releaseo last weonesday an incesoncoec

report on the state of special education in Virginia cotduc4ed :y

a consultant. The report clearly icentifies :he proalems w.:1
monitoring in Virignia, stating that "Interviews with State
Department staff indicated that tnere is very little steucture to
ensure that decisions relative to compliance or non-compliance
are mace eonsistently....Each monitoring staff member appears to
be solely responsible for the decisions wnero no or one serves as
the team leader on a local division review....Based ,con the
documentation provided by the State Department, :t was not
possible to assess whether the local envisions' written p:licies
and orocedures contained within their Six Year Plans anc grinual

Plan amenoments are in compliance with tne federal reeuirements."

While we know that the way Virginia nes been treated is
different than other states reviewed, we xnow thy prozlems in
Virginia are the same problems founo arc,:nd the country. -he
Department's own monitoring resorts irolcate the extent :f the
problems. we know that Parents in Georgia nave eAper:encec
similar proplems in filing complaints. ZSEIS sr:cooire to
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sena cmplasnts pee+ to a state for ,eviaw. SaorTia AZ.4:

what the feuera. procecuros were if she c.rclain: were aga.-ii:
the state. The response fro.d GSZRS wAN :mat they ci:n': -aye
Procedures on that Issue. when Georgia recmestec time {owes 4:-
OSERS review of their complaint, they ware infrres tlAT. :lore
were no time frames for a response art Ssortia stil. nas
received reslution of :ne complaint. Toe .ew ..r. ARC oa,
a similar experience win the complaint orocess. Parers
:liuiois, trying to Seed enforcement of P.L. --14Z in

Their

state, have through education e.:64.1mor .42d firce .r t-ei,
state or000sed state segislation that wem:C force the state
school boare to enforce the law tAtsachment 7 . larents .emor:
have taken approval of the state Dian int: fecaral 'district ciArt.
These actions would not cc neer/star/ s' ime L.S. Debar:t
Education were enforcing the law. Enforcement of :no taw .a dair;
Placed in the hands of incivldma. parents in cor: actions. lr

Schimmel case, if the u.S. Department of EC,scat::n had Au.(ip in
pr:cedural violations, toe parents v54::: not Sive a 113.1),O.n latal
fee.

And finally, wnile OSERS is fire:6g itt.240% t: ,ova l.)
comprehensive complaint management :rocedAres, :heir prices.. es
have changed constantly over t'12 last several years. -hey ale:
require states to inform parelts of the appeal 2*".:1 sate
decisions to USERS. Yet in a statement py :ef4 Champagne t. tie
Leas; Restriucive Environment coalition march 6, 1S67,

(Attachment B - Page 11), he stated tnat the eacision of whet dr
CSERS woLlc review a complaint, or no pepended Jo n woct e 1.
raised a euestion of law witn facts agreed uoti. If tie
complaint only acdressed a cisPute over what the facts ace, :hey
won't take the case. Then wny force states to to.1 parents they
can apeaal their decision to the feds' .hat are parents go'

I ask as I am now in tne same position as Betty Schimmel was
in 1384. I have filao an extensive complaint with the 'virgin:a
Department of Education. One of the issues I have aodresses in
my complaint is that my son has been placed in a school which is
not approved by Virginia to serve stsspents with autis., wn.ch Is
his primary handizapping conp.tion. The state refvsed to ,.en
address this issue in responding to my complaint, yet one of the
central issues 1r the Schimmel case was wnether her 4,1n .rest 05

Placed in a school approve:: by the Virginia Department of
Education. Clearly, this is discriminatory application of the
state repuirpment for placement in a school approved by the
Virginia °apartment Education. But when tie SchlAtme:
complaint has not been addrrssed 3 years later, wny would :, or
art earent, want to appeal to OSErr. for a review'' Cr t that
what OSERS wants - no complaint pricess A: tee fecera. awe:.

0-1

ti 1 A,:,
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The monitoring reports of tne u.S. Deoartment of Ec4casion in

several instances reouests states to recover funcs from local

education agencies (LEAs).
This administration came To zown say:ng

eoucation was a state and local resoonsibility anc a feceral

presence was not required to ensure That carer would receive a
free anc appropriate soecial education. Their own m nitorInc

:sports to date snow just sne opoosite - the reouir- nts of tne law

are not being met. Yet the U.S. Deoartment o4 Educ- .cn their

extensive documentation of non-comoliance at the federal level

continues to approve state plans anc send feoeral funcs. ...at is a

parent to do?

3 1 3
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Addendum to
PARENTS FOR COMFL1AN:8

Statement to Tne Subcommittee on Select Education
of

U.S. House of Representatives Education and Labor Committee
March 30. 1938

We were finally able to talk with parent representatives in
..ew fork, on rarch 29. 1988, after the full draft of our statement
was prepared. We were asked to share with the Subcommittee that
a major complaint was filed with the U.S. Department of Education
in December, 1985, with respect to lac! of placement of students
:r- the ..east Restrictive Envicn,.errt (,FE, As yet. the issues
raised by that corala-.t have not bet addressea and there has
been no resoluti on of their isoes.

New 'fur. was originally scheduled for a mon.toring review in
1=e3, end the parents 21, New Yorr attempted to speed -ce the

revaaw to either 198o or 19E7 based upor their filing the
otb1eint an 1985. Two months a=ter filing, they received a

= acrowledgine,C of receipt oa their complaint. stating that
198F wo,l be -ev.ewAnq it. TVs,' reze.rec rat_ other respcnse
an Apal of 1930 sent a second tract- package, Providing the
Dee. tnet edditacm.el data. -hey had beer encocreged to do
aw Ny staff it tLe depa-taert WI,D are co longer there.

!. C,teLma., :986, pare .te as. w, V1 ste=f ir. Washington and
es: e. w*.y, tne vibletions of LRE they ned
Lur.tte-.1 to Ce.ar,Tekt, ._6F approved the New io-L State
R1- T,e ret,.nse .f OSEF was that t-er had been working wi ;h

yew rarr Department of Eoucation and OSEF had been assured
V ,t New 'ki, wai doing everything possible to bi.ng the state
.-tc corpliarce. Ca..in the meet.ng in Washa-yton. pa-ents also
'ea. e- t`nt staff in OSEF could rot i:Nd the mate sal Yor1

a. ale- watt then. The-efore. in t=vembe. of 196m. the
c -t re=iled. Again, a brie ac.nowledgment was
ra.e.,e.. Fare ;,s coatinue, tc dolt aio.d with the Deoartrent,

nothi.g in the way o= e'ar Ive responses.
F., -. -. is Lade wuw been notified that ever, the 19e6 monitoring
-'-esu:sd or New Yoe; will not tale place unval 1989, despite

ts. repeated efforts to bring violations to 0SEFs attention.
h.1, Parents beiaeve there has been some progress in New Yo k.
they w,uld ;lie to ant the Subcommittee tc investigate wny New
Y,-; . 11 n.at now be monitored unt.1 1989.

3i4
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Mr. OWENS. Thank you both for cutting through the philosophi-
cal, theoretical, statistical jargon and getting straight to the heart
of the matter. What you reveal is not pleasant at all.

What remedies would you recommend for Congress?
Ms. DEBLAAY. That is the last sentence I was going to try to get

in there yet. One of the things I know that GAO is doing is I un-
derstand that management issues at the DepartmentI am a Fed-
eral Government employee myself. I am here on leave this morn-
ing. I have been studied to death by GAO at my agency. I think
there has been very little done in terms of comprehensive review of
the implementation of this Act. I think it is time for a full GAO
review of what has happened, what is happening in the States, and
I think there are several ways that could be looked at and done.

We have suggested a case study of several States. I talked with
GAO staff about how you could target States to have a representa-
tive sample. I would like to have that explored.

Mr. OWENS. If IRS were administered the way this Act is admin-
istered, we wouldn't get any taxes collected, would we?

Ms. DEBLAAY. How did you know it was IRS? I didn't say it. No,
we wouldn't.

Mr. OWENS. I didn't know you came from IRS. I was just think-
ing of the haphazard, lackadaisical, criminal way in which they
just don't enforce the law results in almost no Federal presence.
There is no carrying out the intent of Congress.

Would you recommend that we have amendments to the law
which would require fining the officials who are responsible for
this kind of conduct? If they had a fine, if they were found out of
compliance, or maybe imprisoning some if they don'tit is a very
serious matter, I think, and the kinds of games that are being
played can be played on and on forever.

Ms. DEBLAAY. I will tell you that when I we-ked for the Depart-
ment of the Navy, when you had funding problems and deficits,
you could go to jail, and it was in the law.

I don't know what that issue is, but I think it has to be looked at.
I remember when deregulation efforts were first started by this ad-
ministration, and everybody kept saying to me we can't do any-
thing. All we can do is cut off their funds, and they would love
that, because they don't want to spend money doing these things.

I do think that the code of ethics for government employees re-
quires them to uphold enforcement of the law. That is as part of
the code of ethics, and I think it is something not to be taken light-
ly, either.

The other thing I think you need to look at is the complaint
management issue. They say they have no authority to investigate.
They have made several States put into their complaint manage-
ment systems that you have the right of appeal to the U.S. Depart-
ment of Education. It is of grave concern to me, because I have a
complaint which has come out of my State, and they have applied
the law absolutely totally oppositely to me than it was applied to
the Schimmel family, my co-founder of Parents for Compliance.

My only avenue is to appeal that to the U.S. Department of Edu-
cation. Three years after Mrs. Schimmel filed her complaint, there
has been no absolute resolution whatsoever.

315
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Why in the world would I or any other parent in the country go
ahead and appeal to the U.S. Department of Education? They have
no written procedures even that let parents know what is supposed
to happen with that process, and I think it is because they would
just as soon the process went away.

Ms. BODNER. I would like to say something, say, at the lower
level. In my testimony that I sent to you, I outlined what happens
when an individual like myself attempts to bring about compliance
with the law, and I believe Mr. Rostetter was very correct in that
the responsibility has been placed on the parent.

We need protection of witnesses. We need some way to protect
the teachers. Our teachers will perjure themselves on the stand at
due processes. You know that any evidence that you have will be
tampered with. You have no way of assuring that the document
will be the same document when it goes to due process. Our wit-
nesses are terrified.

As a parent, I have been threatened with my life, and it is in a
very subtle way. I have been threatened with my life, attempts
have been made to tamper with my phone, and I have been in-
formed by an attorney just recently that anyone in the State uf
Virginia, an attorney in the State of Virginia representing me, will
be through in law in the State of Virginia. And the last but not
least has been that I have the City Attorney trying to charge me
with bribing a teacher which is probably about as far away from
my mind as anything that could ever happen in order to get me to
dismiss the second due process for the same child two years later in
violation of the law.

I face a State court action in which I will challenge the gentle-
man. My son will not be served, the Department, the rights of the
disabled as a result of this allegation, unproven, uncharged, has
dropped the case on behalf of my son. My son has no representa-
tion again for a due process.

This is what happens. I do not usually relate personal experi-
ences when I get out in a public situation, but this is only the
series of things that happen. The children are harassed. Teachers
attack. They are embarrassed. Teachers are attacked themselves.
They are threatened with their jobs.

When we went public, when we went to the Superintendent, any
teachers that they identified that may be working with the parents
were contacted the next day and threatened with their jobs if they
communicated with us at all.

I:

State and the LEA's, and what I suspect is that it is also happening
with OSEP and the State.

They are suffering.

you have a comment?

appreciate your testimony.

We have a conspiracy going on. We have a collusion between the

It is criminal, and the people who are suffering are the children.

Mr. OWENS. Well, Mr. Bartlett, you missed the testimony, but do

Mr. BARTLETT. Well, I have reviewed the written testimony, and I

So, let me try to sum it up. Was it someone from OSERS who
threatened your life, Ms. Bodner?

Ms. BODNER. No, we start with the local level. It starts with--

0 i tin ^ 0
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Mr. BAnnzrr. Was it Madeleine? Did she threaten your life? I
mean, I am --

Ms. BODNER. No, no, no. It startsI am sorry you weren't here
for the testimonyit starts at the local level. It starts in a very
subtle way. First, your children are affected. They generally begin
to take services away from your child if you have ever gained those
services. If you are going in to -ht for those services, you then are
assured you will never get th cvices.

They force you into a due rocess situation in which the due
process never comes about. The initial due process I had in 1985
went on for nine months. I find it very interesting that a nine-
month due process which was founded at the administrative review
level to he in excess and harmful to the child, detrimental to the
child's welfare, that the SEA did not take action against the LEA
for this violation.

I had two hearing officers, one that had been dismissed. I reified
and did an administrative review for violations of due process
rights under the law. They were found in grave violation of due
process proceedings. The State of Virginia took no action whatso-
ever against those hearing officers. They are still sitting today.
They are the ones, in.fact, that she refers to in the other cases.

I wrote to OSEP. I filed with OSEP, and OSEP said under the
conditions, we feel we cannot react on this; it is unfounded.

Now, when you cannot get due process under the law, I think
you have a problem. When you are told that in a laughing way
and a little fact that parents find out what is rumor is generally
true. What is passed down from administration is a lie. We listen
very carefully to rumor or implied, and when you are told that it
would be a laughing matter as to how long it would take to find
out how many people downtown have contracts on your life, that is
not something to be taken lightly.

But when it goes further, when you are denied your constitution-
al right to seek counsel and you have been informed in the State of
Virginia that they will not represent Mrs. Bodner's cause or you
will be through in law, that is a denial of my constitutional rights.
They have denied my child, and now they have denied me.

Now, we have to abide by the law. There is a law. My child is
required to go to school by law. But my child is being harmed.
Other children are being harmed. In our school district, there are
4000 children that are suffering. Our payment is to be tormented,
teased, threatened to back off, and I won't do that. I just won't do
that.

Ms. DEBLAAY. And I think, really, a lot has been made of Virgin-
ia, how much effort we have had to put in it, are we maybe just a
bunch of crazy parents, but it was the Governor's independent pri-
vate consultant's report that was released that they tried to keep
from releasing and was finally released under Freedom of Informa-
tion last week where the Richmond Times headline was "Baliles
Says Special Ed Critics Right."

They can't deny it any longer. The evidence is here in this note-
book as to what the problems are in Virginia, and this is only some
of them. They didn't have time to do all of them.

If a private consultant can go in and find them out of compli-
ance, why can't the U.S. Department of Education do it? With a
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private consultant, we as parents are left again in the position of
trying to make sure that the State does something. We can't get
corrective actions with the Federal Department.

Mr. BARTLETT. Has Virginia had its monitoring review?
Ms. DEBLAAY. Virginia had a special review conducted in Decem-

ber of 1985 at which they looked only at Fairfax County, and I
would again, since you weren't here, urge you to read the second of
David Rostetter's comments that deal with how that investigation
was conducted, including self-selection by the local school system of
16 files for review, 16 files out of a school system out of 14,000
handicapped students, no on-site visitations, no discussion with any
other personnel in the school system. It is not a terrific way to do a
report.

Even with that, they found documentation that shows that
well, there was no documentation is what I mean to say. There was
no documentation in the files on placement.

In the State of Texas, they didn't find documentation in the files
there, either. However, extensive corrective action was required of
Texas, not of Virginia. And that corrective action included opportu-
nities that would include redress for students who had been
harmed by previous procedures.

We have no way to get that in Virginia when OSEP will not
make that kind of finding in their report on us also.

Mr. BARTLETT. So, OSEP has not commenced a regular monitor-
ing review?

Ms. DEBLAAY. Well, we don't know. Only one school system
wouldn't be a regular review, we guess. We don't think that is ade-
quate to look at a State, and every time they put out a list of re-
ports, there is always an asterisk down at the bottom that says,
"Virginia, special monitoring report."

Mr. BARTLETT. Thank you.
Thank you, Mr. Chairman.
Mr. OWENS. Thank you, again. I must confess that I am not

easily shocked, but I am shocked at some of the things I have
heard from the two of you. I do appreciate your testimony.

Ms. DEBLAAY. Thank you for having us.
Mr. OWENS. The hearing is now adjourned.
[Whereupon, at 1:58 p.m, the subcommittee adjourned, to recon-

vene subject to the call of the Chair.]
[Additional material submitted for the record follows:]
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April 13, 1988

The Honorable Major Owens
Chairman, Select Education Subcommittee

518 House Annex #1
Washington, OC 20515

Dear Mr. Chairman:

The recent report Toward Equality
from the Commission on the

Education of the Deaf contains a number of recommendations

pertaining to television captioning. We have studied this

report carefully and prepared
comments containing our views of

its recommendations.
Knowing that you have held a hearing on

the Commission's report, we believe that our corhents may be of

interest to you. Enclosed is a copy of our comments which we

believe could be helpful to you and your Subcommittee and we

therefore ask that they be included in the Record of your

Subcommittee's hearing.

If you have further questions
regarding our area of interest,

please do not hesitate to contact us.

Sin rel ,

-

John E. D. Ball

President

Enclosure

319



318

NATIONAL
CAPTIONING
INSTITUTE,
INC.

COMMENTS OF THE NATIONAL CAPTIONING INSTITUTE, INC.
ON 'TOWARD EQUALITY"

THE REPORT OF THE COMMISSION ON EDUCATION OF THE DEAF

INTItODUCTION

The National Captioning Institute (NCI) appreciates this opportunity to comment on the

final report of the Commission on the Education of the Deaf, 'Toward Equality." Specifically,

NCI presents its detailed comments on those recommendations in Chapter 6 of the Report,

"Technology--Progress and Potential." Following those comments, NCI presents a 4-point plan

of specific actions which could be taken by the Federal government and have an immediate and

positive impact on captioning services in the United States.

The Commission has thoroughly examined a number of issues related to captioning. It

devoted a considerable amount of ame studying this critical service to the nation's hearing-impaired

population and, throughout its year-long examination of these issues, provided ample opportunity

for many different viewpoints, including those of NCI, to be presented. We believe the

Commission's recommendations accurately reflect the opinion of hearing-impaired persons that

captioned television is a vital aspect of their daily lives. As one hearing-impaired person observed

in regard to television programs, "captions are as essential to a hearing-impaired person as sounds

are to a hearing person."

Inherent in the Commission's report and its recommendations is the need for a greater

Federal role in establish.ag an affinnativi. action plan that will lead to more widespread captioning

of broadcast and cablecast TV programs, as well as those materials produced with Federal funds,

including those presented in public places. A strong affirmative action plan by the Federal

government would ensure that hearing-impaired people will have full access to captioned video

materials, including those produced by the private sector, within the next few years.

naicU
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CAPTIONED TV SERVICES

NCI fully supports the Commission's goal of increased captioned programming and

accessibility as stated in its Recommendation 40. NCI concurs with the Commission's position

that the amount of captioning to be provided by broadcasters and cable-TV programmers should be

determined by the Federal CommunicationsCommission (FCC) itself. Recommendation 40 is fully

consistent with NCI's corporate Mission which states in part that NCI operates "to provide

hearing-impaired people with access to all television programming..."

The Commission's report states that there are three factors which impede the movement

towards a self-sustaining captioning industry: " (1) the lack of mandatory captioning requirements,

(2) the current mechanism for distribution of federal funds to support captioning, and (3) the low

number of decoders purchased by consumers, resulting in a lack of commercial incentives for

private funding of captioning services." (Final Report, Page 114)

While the FCC investigates the economic and regulatory implications of mandatory

captioning, and while it determines how and in what time frame additional captioning is to be

implemented, NCI believes that there are positive measures which can be taken, with Federal

assistance, which can remove many of the impediments caused by the above mentioned factors and

assure that the steady increase in captioning continues unabated. Additionally, steps should be

taken which can assure continued growth even in the face of possible broadcaster actions which

might seek to delay the imposition of mandatory requirements.

It is important to recognize that the growth of captioned programming on the broadcast

networks, cable TV and on home video has far outpaced the growth in homes with decoders,

where closed captioned TV service can be seen. This steady increase in programming is a result of

the increased commitment of the television industry to provide captioning, despite the relatively

small audience size. For example, the zntire prime tin. television schedule is currently captioned

on ABC; recent expansion of the NBC and CBS commitments to the captioning service has

increased the total amount of prime time captioned programming on the three major networks to

almost 80% of the full schedule. This broadcaster support for the captioning service, occurring

during a time when the number of decoderhomes has been slow in growing, demonstrates that if

significant audience growth occurs, the television industry will continue to respond to the hearing -

impaired population by captioning increasing amounts of programs.
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Factors which can drive substantial audience growth include:

o lower cost decoders, including the availability of a built-in TV/decoder,

o greater public awareness of the captioning service;

o widespread recognition and use of captioned television as an effective educational

tool; and

o promotion targeted at other populations that can benefit from the service, including

those persons learning English as a second language

Federal support of the development of the technology leading to a decoder module which

could be integrated into television sets at a small incremental cost to the consumer would help

create an audience sufficiently large to attract a substantial increase in private sector support of the

captioning service even while the FCC considers the mandatory captioning issue. Federal funds

for this critical activity should be expanded during FY 1988 and FY 1989. (see NCI comments on

Recommendation 42, Page 7).

A strong public awareness program, designed to inform the public about the captioning

service, is a critical need towards the goal of building the audience for the service. The Department

of Education has made a start in this direction during FY 1988. NCI suggests expanded Federal

support for awareness activities in FY 1989.

Research substantiates the Commission's contention that "the benefits to all viewers,

Including persons who are deaf, the growing population of elderly persons, and minority groups

who are learning English as their second language." (Final Report, Page 116) Additional research

studies should be undertaken in FY 1989.

Another way to increase the private sector support of captioned television programming

during this interim period would be to use Federal funds as an incentive for broadcasters to

voluntarily share in the costs of captioning. It should be noted that the U.S. Department of

Education (DOED) has played a significant role in launching and expanding the national closed-

captioning service. In the early 1970's, the Public Broadcasting Service undertook the

development of the closed-captioning technology with funds from the then U.S.Department of

Health, Education and Welfare (HEW). NCI was established by Congressional mandate in 1979

to provide closed captioning services to the television industry for the benefit of hearing - impaired

people. HEW provided NCI with a three-year, annually declining operating grant. Since that time,

the successor to HEW, the Department of Education, has awarded Congressionally-e marked

33,4 04,
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appropriated funds for television program captioning and decoder subsidies and development on :

competitive basis.

The Department of Education has continued to develop many significant initiatives that have

expanded the closed - captioning service and benefited hundreds of thousands of hearing-impaired

captioning viewers, despite limited funds. To illustrate, in 1982 DOED allocated funds so that

news and public affairs programs could be captioned. This led to the real-time captioning of

"ABC's World News Tonight," enabling hearing-impaired people to understand more fully the

significant events of the day. Continued funding has made available additional news and public.

affairs programs; hearing-impaired viewers now have a choice of captioned evening news on all

three commercial networks, as well as access to a variety of similar commercial and public TV

programming.

DOED has also been at the forefront of innovative ideas to expand the closedcaptioning

service. As an example, the Department has recently funded grant projects designed to initiate

closed-captioning news services at the local television station level across the country. NCI was

awarded a grant to assist KGTV, the ABC affiliate in San Diego, in starting captioning of the local

news. The Department recently announced that it would fund ten additional local news captioning

projects during this fiscal year. In each case, the Federal funds are to be matched with private

sector funds, and at the expiration of the three-year grant period, the local station is to find private

sector funding for continued captioning . It is evident that many more TV stations want to provide

this service to hearing-impaired viewers in their communities. Congress should consider

appropriating funds specifically earmarked for local captioning initiatives that encourage stations to

voluntarily caption local programming.

NCI strongly endorses the Commission's suggestion that additional funds for captioning

appropriated through the Department of Education should be "distributed with the requirement that

awarded funds be used to secure private sector funding commitments." (Final Report, page 118)

NCI recommended this position in its formal submissions to the Commission, and has

successfully used Federal funds obtained through competitive grant awards to initiate shared

funding arrangements with program producers. These efforts have created an ever increasing

volume of captioned programming by stretching the available Federal funds over more programs,

and have persuaded many programmers to begin paying for captioning.

NCI strongly urges that Federal funds should be used to encourage private sector

companies to Join the closedcaptioning service; captioning should be a shared responsibility
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among all segments of the television industry and should no, solely be underwritten by the Federal

government. For example, using DOED grant funding to caption children's programming as an

inducement, NCI has been successful in securing funds from the private sector for additional

programming. In addition, NCI has negotiated sharedfunding arrangements with the CBS

network for the captioning costs of "The CBS Evening News with Dan Rather" and "The CBS

Saturday and Sunday Evening News."

The Commission report, in its P commendation 41, suggests that a separate entity --a

"Corporation for Closed Captioning" be established for distributing Federal captioning funds.

NCI believes that the Commission's recommendation may be based on claims of unfair competitive

procurement practices on the part of DOED. The report cites an instance (Final Report, Page 117)

where private sector captioning funds for syndicated programs are alleged to have dried up as a

result of a DOED grant competition and subsequent award to a captioning agency other than NCI

of $950,000 fa the captioning of syndicated programming. However, there are many examples of

private sector involvement in captioning that took place even though companies were aware of the

availability of government funds. To illustrate, NCI was in the process of negotiating a captioning

contract with the producer of "The Oprah Winfrey Show" when the Department of Education

announced that Federal funds would be available for captioning such programs. Even though the

producer was well aware of the Federal initiative in this area, a decision was made by the producer

to proceed with captioning using private funds, More recently, DOED proposed using 'Federal

funds to caption sports programming. Even though this Federal initiative was widely known in

broadcast and advertiser circles, NCI was able to secure private sector funding to caption both the

Winter and Summer Olympics in 1988, a total private sector funding commitment which provides

nearly 200 captioned hours of captioned Olympics coverage.

NCI concurs with the Department of Education's position that the current open and

competitive manner in which funds are distributed is basically sound, with an already established

peer review process which ensures fair and open evaluation utilizing technical experts from both

within the government and from the field to review grant applications.

NCI believes that the establishment of a separate entity would not be a cost effective way to

assure greater private sector participation in captioning. Administering the distribution of funds in

a manner suggested in the Commission's report, with funds dispersed at the local station and cable

company level, would require a huge overhead burden, 'Jere are more than 1,000 TV stations and

almost 9,000 cablecasters who could be eligible and competing for captioning funds. The effective

administration of such a program, ascunng an accountable and carefully monitored use of funds

6 r AJti
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would undoubtedly siphon off funds which could otherwise go directly toward captioning

services. The effect of this kind of "shotgun" approach would make it difficult to assure

captioning of the national programming which can be accessed by most American homes. A new

bureaucracy established for this purpose would clearly not be in the best interests of hearing-

impaired viewers.

The Commission's emphasis on competitive forces with the captioning industry does not

address the underlying necessity to assure that captioning quality, in terms of correct and consistent

grammar, is maintained across the full spectrum of materials that are capr4nned and which may be

used in educational settings. The issue of quality service needs to be add.essed on a continuing

basis by the Federal govemmnt.

As an alternative to Recommendation 41, NCI suggests that the following steps be tal:en by

DOED to maximize the positive use of Federalcaptioning funds:

o require that Federal funds be used to secure private sector funding commitments for

captioning from broadcasters, producers, advertisers, and other-:

o establish criteria which ensures that Federal captioning funds are used to maximize

the number of captioned programs. Potential grantees should be required to

indicate how many additional hours of captioned programming would be made

available as a result of using the Federal funds as leverage;

o establish criteria which ensures that consistent high standards of quality are

imposed upon those receiving Federal captioning funds; and

o ensure that Federal funds are not used as a substitute for already established private

sector funding commitments.

NCI believes that in a short deriod of time, and while the FCC determines whether to

initiate mandatory captioning, this alternative will prove to be the most effective way of maximizing

the use of Federal funds for captioning.

Whale the FCC investigates the best possible method for increasing the amount of captionosi

programming, it should, as the Commission recommends, "establish regulations or moil' fe

adoption of standards for decoder formats and the broadcasting, encoding, and transcoding of

captioning signals. These standards should require local monitoring and prohibit alteration of

signals at any point after broadcast ." (Final Report, page 117)

3=
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NCI also applauds the Commission's endorser ent of the Line21 technology. This

technology has become the de facto standard in North America for the broadcast, cable, and home

video industries for the delivery of the captioning sorvice.

MARKET SIZE AND DECODER DEVELOPMfat

The Commission's Recommendation 42 contains two goals that NCI supports: the

development of an integrated TV/decoder, and the widespread availability of decoders to haring-

impaired persons who may not be able to afford the current decoder cost. The methods for

achieving these goals are linked together.

It is through the continued development of the technology that a smaller, lower iced, and

multi-purpose captioning module with reduced power consumption will be created. This module

can be used not only in tategrated TV's available to the consumer at a very small incremental cost,

but also in other lower priced decoder products as well, Including scaled down versions of the

current unit, tunerless decoders, and VCR/decoder combinations. The module is the internal piece

of hardware circuitry tha; "decodes" the captions.

The fact that hundreds of thousands of Federal dollars were needed to develop the first

decoder in the 1970's is compelling evidence that private sector funds will not be spell n this

activity. The second generation decoder, TeleCapuon II ,TC11), was developed soieiy with NCI

development funds, no Federal funds were available nor used in the development of TC II. While

NCI agrees with rho Commission's report that the technology needed to create a lower cost

module is available today, we believe that there is no evidence that a viable economic alternative to

Federal support for decoder technology development exists today or is on the horizon.

It should be noted that the Commission's report itself is equivocal on the subject of Federal

funding of decoder development. Specifically, the report states that "Congress should fund efforts

to develop a decoder module that can be installed Into any TV set." (Final Report, Page 120)

Unfortunately, the wording of Recommendation 42 might be interpreted as contradictory to that

statement. At present Federal funds appropriated by the Congress have been used to lower the cost

of de..oders, While NCI supports the concept of i..ng Federal subudy funds to help broaden the

distribution of decoders, Federal development funds should continue in be available to improve

the technology, as discussed ubove.

q r- ry
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NCI recommends a careful, federally funded approach to this technology development. A

successful decoder development would have three major facets to it

0

0

0

future decoders would be compatible with prior generations of decock .s;

all decoders would be compatible with the evolving television technologies such as

cable TV scrambling systems, TV program time compression systems, and home

video anti-duplication devices; and

future decoders would incorporate the latest technological innovations in order to

minimize their cost of manufacture, provide additional features and facilitate their

incorporation into TV sets, VCRs, etc.

A closely monitored, federally supported program would also assure compatibility in

decoders. Examples of private sector technology development yielding incompatible products

include the video recorder industry (VHS vs. Beta formats), and theteletext technology, which has

evolved into two incompatible systems (WST vs. NABTS). The closed-captioning service can ill

afford this type of conflict which could leave thousands of hearing-impaired persons with

incompatible decoders. NCI estimates that the hearing-impaired population has invested

approximately $45 million in decoders. Federal involvement in technology development can help

protect that investment.

The Commission's report cites the eloquent testimony of ABC, NBC and others in its

recognition that the captioning service can become a truly self-sustaining and viable

part of the television industry only when the size of the market - those homes that

have decoders - reaches a critical mass.

While recognizing that the development of a low-cost decoder module which can be

integrated into TV's or sold separately in decoders will expand the audience size, :XI is fully

aware that there are persons who would never be able to afford a decoder regardless of its cost.

Therefore, NCI agrees with the Conamiss:on's gt al of distributing decoders to those persons in

need of assistance, `s mentioned in the Commission's findings, NCI has initiated successful

programs which have raised private funds to provide decoders at a reduced price to low-income

families. One program is DARE (Decoders Advance Reading and Education). This program is

designed to make decoders available for $35 to hearing-impaired children whose parents have low

incomes. NCI actively seeks contributions from local corporations and foundations to underwrite

most of a decoder's cost. Another NCI project is ACCESS (America, porations Can Enhance

Success for Seniors). This program is designed to make decoders available to senior citizens with
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very limited income for only 510. Its funding and distribution of decoders is identical to that

provided by DARE. NCI is proud that to date, almost 2,000 decoders have been made available

through these programs.

If the Commission's recommendaerin of distributing decoders is given Federal support,

Na would urge that, in recognition of the educational benefits of captioning, a priority be placed

on providing decoders to all hearing-impaired children. A reasonable plan could be developed and

implemented that would provide decoders to this group over a several yearperiod.

As previously mentioned, increased market size is critical to thegrowth of the captioning

service. The Federal government should provide additional funding specifically aimed at

developing comprehensive public awareness programs about captioned TV services. These

programs should be targeted to:

o parents of hearing-impaired children

o elderly persons and their care providers

o persons learning English as a second language

OTHER ACCESSIBILITY ISSUES

NCI wholeheartedly endorses the Commission's Recommendations 43-45. If these

recommendations were to be acted upon, the Federal government would become a role model for

the private sector by:

o making Federal proceedings, including House and Senate proceedings, accessible

to hearing-impaired persons through a variety of assistive communications devices:

o providing open captions for all instructional materials financed and/or disseminated

with Federal funds; and

o captioning televised proceedings of the House and Senate floor activity

It should be noted that over the past six months NCI has worked cooperatively with

various Congressional committees investigating the feasibility of providing captioning of floor

debates. NCI testified before the Senate Rules Committee last Fall, providing technical

information about the captioning service.

Federal support for dies: efforts will Provide an example w others on the importance of

making television and other activities accessible for hearing-impaired persons.

0 4-, 5.-.
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TECHNOLOGY

10

NCI fully supports the Commission's Recommendations 46-49. If successful programs

are initiated as the result of Federal funding commitments in the area of technology development,

innovations in communication and education will be developed that will surely have profound and

positive influence on future generations.

NCI suggests that an important step in the utilization of a technological innovation with

great educational potential such as closedcaptioned television could be achieved if funds under the

Education for the Handicapped Act (EHA) were specifically appropriated to provide a decoder for

every classroom in the United States where hearing-impaired students are taught.

The precedent for Federal funding of equipment used in the educational setting exists in the

broad program initiated approximately 20 years ago by the Captioned Films for the Deaf program,

then a pan of HEW. Responding to recommendations in the 1965 Babbidge Report, the CFD

program provided classrooms in schools for the deaf across the country with overhead projectors,

filmstrip projectors, and projection screens. Utilization of these technologies proved successful in

educational settings. A similar distribution of this generation's educational technology advance- -

caption decoders--would have enormous impact on educational programs for hearing-impaired

students for years to come.

CAPTIONED _FILMS PROGRAM

NCI supports the continued funding of the Captioned Films for the Deaf program and

recognizes the substantial contribution that the program has made in improving the educational and

social well being of deaf persons in the United States.

In addition to the specific administrative changes addressed in Rtcommendation 50, NCI

suggests that there are additional administrative improvements which could be made in the

Captioned Films program by specifically shifting its emphasis towards the Educational Captioned

Films collection by:

o 1.roviding training materials in the use of educational hardware and software to

program administrators for teacher utilization

o establishing awareness activities designed to motivate teachers of deaf students to

utilize this valuable resource, particularly those in mainstreamed programs where

captioned films are not generally known of or used

320
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o gradually phasing out the captioned entertainment collection by zliminating costly

production of new captioned theatrical films, while supporting improvements in the

delivery of existing films in that collection and utilizing Federal funds as leverage to

gain greyer private sector funding of home videos

NCI will continue to work with the Department of Education in a variety of ways to

strengthen its overall captioning initiative to bnng the greatest amount of accessibility to the most

materials in the most cost effective manner.

SUMMARY OF SUGGESTED FEDERAL ACTION PLAN

As previously stated, NCI believes that there are a number of positive actions that the

Federal government could take immediately which would assist in the continued growth of the

captioning service. These actions should be initiated concurrent with the FCC investigation of the

mandatory captioning issue.

NCI respectfully submits the following 4-point plan which, subject to Congressional fiscal

restraints, could be initiated in FY 1989. This plan would achieve many of the results that the

Commission has recommer.ded.

1. n the a Kmiinz_ofEpdgcpf,pnuz?,ialand 1 al mmin,, on a cost sharing basis with

private sector broadcasters, cablecasters, producers and local stations - 57.5 million

2. Fund decoder subsidy and development projects -$2 million

3. Fund an aggressive public awareness and public education initiative designed to

reach those potential audiences that are as yet untapped beneficiaries of the
captioning service - 51 million

4. Fund on-going research into caption readability and the effect of captioning on

reading - SOS million

Rationale

1. Captioning of National and Local Programming

NCI believes that the current funding level set by the Congress for the captioning of

national and local programming should be increased from the current SS million to 57.5 million
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annually. Funds should go directly to the captioning service, rather than to increased

administrative overhead.

While continuing with current programming initiatives in the areas of news, children's

programming, syndication, sports, and movies, programming for which private sectorcaptioning

sponsorship has been difficult to obtain, such as daytime programming, should be targeted for this

increased funding. Elderly persons at home during the day would be primary beneficiaries of this

service. NCI suggests that Federal funds should be distributed with the provision that :

o funds are used to maximize the number of captioned programs;

o funds be used to secure private sector funding commitments for captioning from

broadcasters, producers, advertisers, and others; and

o funds not be used as a substitute for already established private sector funding

commitments.

NCI urges that the Department of Education's recent initiative to fund captioning projects

at the local level be expanded. Specifically, seed money being applied to projects to initiate

captioning of local news programming will lead to private sector support to sustain the service at

the expiration of the initial grant.

Programs of dus kind can lead to local stations investing in any of several different types of

captioning technologies. This will no doubt lead to widespread accessibility to a part of the

television industry which has heretofore been unavailable to hearing-impaired persons. NCI

anticipates that with a sustained effort, this initiative would lead to captioning of local news

programs in virtually every TV market within a few years.

2. Decoder subsidy and development
NCI recommends that the Federal government continue to fund decoder subsidy activities.

However, the emphasis of these activities should be shifted to ensure that persons who cannot

afford to purchase a decoder at regular price have the opportunity to obtain one at littie .1r no cost.

In addition, a priority should be placed on providing decoders to all hearing-impaired

children. A reasonable plan could be der a and implemented that would provide decoders to

this group over a several year period. For instance, at the current subsidy funding level of $1 5

million, about Iu,000 decoders could be targeted for distribution to hearing impaired learners

under a long-term loan program managed through school s} stems. The Commission's report

3 7-i 1.
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indicates that there were 36,000 deaf students in the United States in 1985-86. (Final Repast, Page

10) At this funding level, every student will have received a decoder within a four-year period.

After that, the incremental cost of maintaining the program for new students entering school

programs would be minimal. In addition, the reliability of the decoder virtually guarantees that

students will enjoy full use of their decoders for the life of their school experience.

Federal support for research into refining the captionmg technology should also continue.

Among the future enhancements to the service which deserve Federal support arc adjastable font

size, color, and viewer control of caption placement on the screen. In addition, Federal funding is

needed to ensure the development of a small and low cost decoder module that can be easily

incorporated into television sets at little pass-along cost to the consumers.

3. Public Awareness and Public Education

The Department of Education recently awarded a two-year contract for activities related to

increasing public awareness about captioning. While this award is an admirable beginning, NCI

urges that a more aggressive program be initiated with Federal support to ensure that the many

persons in the United States who could benefit from the captioning service arc made aware of the

availability of captions and the decoding device. Among the populations which should be targeted

are the elderly, those persons with reading and learning problems, and those persons learning

English as a second language.

Specific activities should be targeted towards the television industry, malong leaders m this

field aware of emerging technologies which make captioning more cost-effective. In addition,

these persons need to be made aware of the large segments of their audiences which can benefit

from the captioning service.

4. Ongoing Research

Over the past eight years, NCI has initiated several research studies mto the effectiveness

of captioned television as an educational tool. NCI believes that Federal support for,wide-ranging

additional research into caption readability and the measurement of its effect on the acquisition of

reeding skills is desirable and necessary. With the audience for the captioning service steadily

increasing, and the availability of increased captioned programming for children, additional

research should be undertaken that wi l lead to improved captioning standards and techniques.

f:t
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D[I CORPORATION FOR PUBLIC BROADCASTING

Donald E Ledm.ig
President and
Chief Exceuthe Oflieer

April 7, 1988

.Honorable Major R. Owens
Chairman, Subcommittee on

Select Education
Committee on Education and Commerce
United States House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

It has come to my attention that the Corporation for Public

Broadcasting (CPB) was discussed in the hearing your Subcommittee

conducted last week on the recommendations of the Commission on

the Education of the Deaf. I would like to offer for inclusion in

the record of your hearing CPB's views on public broadcasting's

service to the hearing impaired. Over the past 21 years, the

Corporation and public broadcasting have pioneered a number of

services for the hearing impaired, including the development of

closed captioning, teletext, and interactive video-computer

learning technologies.

Currently, the Corporation for Public Broadcasting maintains a
policy requiring that producers -- as an integral part of their

production -- caption any program suitable for captioning that

receives CPB funding. Some programs are not suitable for

captioning, such as dance performances or music concerts.
However, all departments within CPB that provide program funds

distribute funds according to toi CPB policy. We believe this

policy could work as a model for other funders and commercial

networks.

However, CPB sees many problems that could arise should the FCC

require television stations to caption all programming. While we

support the need to encourage widespread captioning, as evidenced

by our own policy, we do not believe it is practical to impose an

across-the-board obligation on television stations to caption all

programming. The increased costs resulting from such a regulation

could have the undesirable effect of reducing the amount of local

programming public television stations could provide.

Cite possible alternative, that would provide broader access to

captioned programming, is the manufacturing of television sets
with internal decoding capacity for Line 21 captioning. This
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Honorable Major R. Owens
April 7, 1988
Page 2

would reduce the cost of decoders to those who need access and
allow many persons with impaired hearing who are not deaf -- like
the elderly -- to gain access without the explicit acknowledgment
of their handicap that an external decoder implies.

CPB strongly supports a national interest in developing new
applications for technology in education. We would hope that any
federal support for research and development of technology to be
used to serve the deaf would allow public telecommunications
entities to apply their experience, capacity and commitment to
this important task.

If I can be of any assistance to you in your consideration of the
recommendations of the report by the Commission on the Education
of the Deaf, please do not hesitate to contact me.

Sincerely,

Donald Ledwig
President and
Chief Executive Officer

0

8B-210 ( 336 )


